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VIRGINIA REGISTER

The Virginia Register is an official state publication issued
every other week throughout the year. Indexes are published
quarterly, and the last index of the year is cumulative.

The Virginia Register has several functions. The full text of all
regulations, both as proposed and as finally adopted or changed
by amendment, is required by law o be published in the Virginia
Register of Regulations.

Iin addition, the Virginia Register is a source of other
information about state government, including all Emergency
Regulations issued by the Governor, ard Executive Orders, the
Virginia Tax Bulletin issued periodically by the Department of
Taxation, and notices of alt public hearings and open meetings of
state agencies.

ADCPTION, AMENDMENT, AND REPEAL OF REGULATIONS

An agency wishing to adopt, amend, or repeal regulations must
first publish in the Virginia Register a notice of proposed action;
a basis, purpose, impact and summary statement;, a notice giving
the public an opportunity to comment on the propesal; and the
text of the proposed regulations.

Under the provisions of the Administrative Process Act, ihe
Registrar has the right to publish a summary, rather than the full
text, of a regulation which is considered to be too lengthy. In
such case, the full text of the regulation will he available for
public inspection at the office of the Registrar and at the office
of the promulgating agency.

Following publicaiion of the proposal in the Virginia Register,
sixty days must elapse before the agency may take action on the
proposal.

During this time, the Governor and the General Assembly will
review the proposed regulatiors. The Governor will transmit his
comments on the regulations to the Registrar and the agency and
such comments will he published in the Virginia Register.

Upon receipt of the Governor's cemment on a proposed
regulation, the agency (i) may adopt the proposed regulation, if
the Governor has no objection to the regulation; (i) may modify
and adopt the proposed regulation after considering and
incorporating the Governor’s suggestions; or (jii) may adopt the
regulation without changes despite the Governor’s
recommendations for change.

The appropriate standing committee of each branch of the
General Assembly may meet during the promulgation or final
adoption process and file an objection with the Registrar and the
promulgating agency. The objection will be published in the
Virginia Register. Within twenty-one days afier receipt by the
agency of a legislative objection, the agency shall file a response
with the Registrar, the objecting legislative committee, and the
Governor.

When final action is taken, the promulgating agency must again
publisit the text of the regulation as adopted, highlighting and
explairing any substantial changes in the final regulation. A
thirty-day final adoption period will commence upon publication in
the Virginia Register.

The Governor will review the final regulation during this time
and if he objects, forward his objection to the Registrar and the
agency. His objection will be pubiished in the Virginia Register. If
the Governor finds that changes made to the proposed regulation
are substaniial, he may suspend the regulatory process for thirty
days and require the agency to solicit additional public comment
on the substantial changes.

A regulation becomes effective at the conclusion of this
thirty-day final adoption period, or at any other later date
specified by the promulgating agency, unless (i) a legislative
ohjection has been filed, in which event the regulation, unless
withdrawn, becomes effective on the date specified, which shall

be after the expiration of the twenty-one day extension period: or
(iiy the Governor exercises his authority to suspend the regulatory
process for solicitation of additional public comment, in which
event the regulation, uniess withdrawn, becomes effective on the
date specified, which shall be after the expiration of the period
for which the Governor has suspended the regulatory process.

Proposed action on regulations may be withdrawn by the
promutgating agency at any time before the regulation becomes
final.

EMERGENCY REGULATIONS

If an agency determines that an emergency situation exists, it
then requests the Governor to issue an emergency regulation. The
emergency regulation becomes operative upon its adoption and
filing with the Registrar of Regulations, unless a later date is
specified, Emergency regulations are limited in time and cannot
exceed a twelve-month duration. The emergency regulations will
be published as quickly as possible in the Virginia Register.

During the time the emergency status is in effect, the agency
may proceed with the adoption of permanent regulations through
the usual procedures (See “Adoption, Amendment, and Repeal of
Regulations,” above). If the agency does not choose to adopt the
regulations, the emergency status ends when the prescribed time
limit expires.

STATEMENT

The foregoing constitutes a generalized statement of the
procedures to be followed. For specific statutory language, it is
suggested that Article 2 of Chapter 1.1:1 (§§ 9-6.14:6 through
9-6.14:9) of the Code of Virginia be examined carefuily.

CITATION TO THE VIRGINIA REGISTER

The Virginia Register is cited by volume, issue, page number,
and date. 1:3 VA.R. 75-77 November 12, 1%84 refers to Volume 1,
Issue 3, pages 75 through 77 of the Virginia Register issued on
November 12, 1984.

“The Virginia Register of Regulations” (USPS-001831) is
published bi-weekly, except four times in January, April, July and
October, for $100 per year by the Virginia Code Commission,
General Assembly Building, Capitol Square, Richmond, Virginia
23219, Telephone (804) 786-3591. Second-Class Postage Rates Paid
at Richmond, Virginia. POSTMASTER: Send address changes to
the Virginia Register of Regulations, 910 Capitol Street, 2nd Floor,
Richmend, Virginia 23219,

The Virginia Register of Regulations is published pursuant to
Article 7 of Chapter 1.1:1 (§ 9-6.14:2 et seq) of the Code of
Virginia. Individual copies are available for $4 each from the
Registrar of Regulations.

Members of the Virginia Code Comppission: Joseph V. Gartlan,
Jr., Chairman, W. Tayloe Murphy, Jr, Vice Chairman; Russell M.
Carneal; Bermard S. Cohen; Frank 5. Ferguson; L. Cleaves

‘Manning; E. M. Miller, Jr; Theedore V. Morrison, Ir; William

F. Parkerson, Jr.; Jacksan E. Reasor, Jr.
Staff of the Virginia Register: Joan W. Smith, Registrar of
Regulations; Jane D. Chaffin, Assistant Registrar of Regulations.
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NOTICES OF INTENDED REGULATORY ACTION

Symbol Key ¥
1 Indicates entries since last publication of the Virginia Register

BOARD OF CONSERVATION AND RECREATION
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency's
public participation guidelines that the Board of
Conservation and Recreation intends to consider amending
regulations entitled: VR 215-02-04. Stormwater

Management Regulations. The purpose of the proposed

action is to update existing minimum technical criteria to
reflect current engineering methods. However, the entire
regulation will be reviewed to provide for the efficient and
economical performances of stormwater
programs in Virginia.

The basigs for this action is the Siormwater Management
Act, Article 1.1 (§ 10.1-603.1 et seq.) of Chapter 6 of Title
10.1 of the Code of Virginia and all other Acts of
Assembly and the Ceode of Virginia references conferring
powers, duties and responsibilifies of the board.

The basic goal of the Virginia Stormwater Management
Program is t{o manage the quality and quantity of
stormwater runoff resulting frem land conversion and
development o protect waler guality, living resources and
property. Section 10.1-603.1 of the Act states, “The General
Agsembly has determined that the lands and waters of the
Commonwealth are great natural resources; that as a
resuit of intensive land development and other land use
conversions, degradation of these resources frequently
occurs in the form of water pollution, stream channel
erosion, depletion of groundwater resources, and more
frequent localized flooding; that these impacts adversely
affect fish, aquatic life, recreation, shipping, property
values and other uses of lands and waters; that existing
authorities under the Code of Virginia do not adequately
address all of these impacts. Therefore, the General
Assembly finds it in the public interest to enable the
establishment of stormwater management programs.”

The Act further authorizes the Virginia Conservation and
Recreation Board to promulgate regulations which specify
minimum technical and administrative procedures for
stormwater management programs in Virginia. Among
other things, the Act requires that these regulations he
periodically modified to reflect current engineering
methods, Stormwater management technologies and
approaches have evolved rapidly over the past several
yvears. The board finds it necessary to modify these
regulations to reflect these changes and provide flexibility
as well as consistency with other regulatory programs
affecting stormwater management in the Commonwealth.

management

There are anticipated impacts on regulated entities and
the public since the proposed modifications impose new
requirements. Regulated entities and the public should
benefit from enhancement of the regulation by increased
flexibility of new engineering technologies and
improvements in coordinating with other regulatory
program requirements.

Alternatives:

1, Draft revisions fo the existing regulation VR
215-02-00 and provide the regulated community with
increased flexibility through the use of expanded

engineering technologies and administrative
procedures, and improve consistency with other
regulatory requirements affecting stormwater

management programs.

2. Take no action to amend the regulations. However,
if the board does not amend the regulation, it will not
fulfill the legisiative inteni to periodically modify
regulations and incorporate new engineering
technologies. Additionaliy, the regulated community
will not benefit from flexibility and consistency of
regulatory requirements currently available for
stormwater management programs.

The Department of Conservation and Recreation is
goliciting commenis on the c¢ost and benefits of the
alternatives stated above or other alternatives,

The board seeks comments from interested persons on the
iniended action to include recommendations on the
regulations and costs and benefiis of any alternatives, To
be considered, written commenis should be directed to
David S. Nunnally at the address below and must be
received by 4 p.m. on January 4, 1995.

The Director of the Department of Conservation and
Recreation has decided to form an ad-hoc advisory
committee to assist the department in the development of
the regulations. In addition, the department’s staff will
hold a public meeting at 8 p.m. on Monday, December 19,
1994, in the Board Room of the Henrico County
Government Center, Administration Building, 4301 East
Parham Road, Richmond, Virginia 23273, to receive views
and comments and to answer questions of the public.

The meetings are being held at public facilities believed to
be accessible to persons with disabilities. Any person with
questions on the accessibility of the facilities should

“contact Mr. Nunnally at the address below or telephone at

(804) 786-3008 or TDD (804) 786-2121. Persons needing
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Notices of Intended Regulatory Action

interpreter services for the deaf must notify Mr. Nunnally
no later than Monday, December 5, 1994.

The board inténds to hold an informational proceeding
(informal hearing) on the proposed regulations after the
proposed regulations are published in The Virginia
Register of Regulations. The board does not intend to hold
a public hearing (evidential} on the proposed regulations
after the regulations are published in The Virginia
Register of Regulations.

Statutory Authority: § 10.1-603.4 of the Code of Virginia.

Written comments may be submifted until 4 p.m. on
January 4, 1995

Contact: David S. Nunnally, Urban Conservation Engineer,
Department of Conservation and Recreation, 203 Governor
St., Suite 206, Richmond, VA 23219, telephone (804)
786-3998.

VAR, Doc¢. No. R95-7%; Fileg October 26, 1994, 11:44 am,
DEPARTMENT OF CONSERVATION AND RECREATION
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency's
public participation guidelines that the Department of
Conservation and Recreation intends te consider
promulgating regulations entifled: VR 217-02-60. Nuirient
Management Training and Certification Regulations. The
purpose of the proposed action is to enable the
department to operate a voluntary nutrient management
training and certification program to certify the
competence of persons preparing nuirient management
plans. The nutrient management plans are prepared for
the purpose of assisting land owners and operators in the
management of land application of fertilizers, municipal
sewage sludges, animal manures, and other nufrient
sources for agronomic benefits, and for the protection of
the Commonwealth’s ground and surface waters. To
accomplish this, the department would establish and
implement certification procedures relating io certificate
issuance and revocation, provide for nuirient management
plan criferia, establish fees relating to a training and
certification fund, and provide for other necessary
procedures in order to operate a nuirient management
training and certification program.

The basis for this action is the addition of § 10.1-104.2 to
Article 1 (§ 10.1-100 et seq.) of Chapter 1 of Title 10.1 of
the Code of Virginia, to provide for the promulgating of
regulations to establish a voluntary nutrient management
training and certification program, and a nutrient
management training and certification fund.

This proposed regulaiory action is necessary to develop
and implement a voluntary nutrient management training
and certification program required by the amendments of
the 1994 Virginia General Assembly to Article 1 of Chapter

1 of Title 10.1 of the Code of Virginia.

There are anticipated impacts on potential nutrient
management plan developers from the levy of (raining
course and certification fees, time devoted to training, and
program compliance. The public should benefit from
increased consistency in nutrient management plans;
increased protection of groundwater used for drinking; and
increased protection of rivers, sireams, lakes, Chesapeake
Bay and other surface waters used for economic,
recreatiopal, and other beneficial uses. Additionally, the
proposed regulatory action should increase the number of
nutrient management plans prepared by private sector
individuals, thereby resulting in the availability of more
qualified persons to nutrient management plan users, and
reducing the need for additional public sector personnel.

The department is unaware of any alternatives to this
proposed action at this time which would meet the
requirements of § 10.1-104.2 of the Code of Virginia.

The department seeks oral and written comments from
interested persons on the intended regulatory action and
on the costs and benefits of any alternative actions. To be
considered, written comments should be directed to Mr.
H.R. Perkinson at the address below, and must be

. received by 4 p.m. on December 30, 1994, In addition, the

department’s staff wili hold a public meeting on Monday,
December 19, 1994, at 7 p.m. in the Board Room of the
Henrico County Government Center, Administration
Building, 4301 East Parham Road, Richmond, Virginia
23273, to receive views and comments and to answer
questions of the public.

The meetings are being held at public facilities believed to
be accessible to persons with disabilities. Any person with
questions on the accessibility of the facilities should
contact Mr. H.R. Perkinson at the address below or by
telephone at (804) 786-2064. Persons needing interpreter
services for the deaf must notify Mr. Perkinson no later
than December 8, 1994,

The agency intends to hold a public hearing on the
proposed regulation after publication in the Virginia
Register.

Statutory Authority: § 10.1-104.2 of the Code of Virginia.

Written comments may be submitted until
December 30, 1994.

4 pm. on

Contact: HR. Perkinson, Manager, Nutrient Management
Program, Department of Conservation and Recreation, 203
Governor St., Suite 206, Richmond, VA 23219, telephone
(804) 786-2064.

VAR, Doc. No. R95-78; Filed October 26, 1994, 11:43 am.
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DEPARTMENT OF EDUCATION (BOARD OF)
Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Board of Education
intends to consider promulgating regulations entitled:
Regulations Governing Guidance and Counseling in the
Public Schools of Virgimia. The purpose of the proposed
action is to promulgate regulations that address parental
involvement and consent relative to school guidance and
counseling programs. The agency intends to hold a public
hearing on the proposed regulation afier publication in
The Virginia Register.

Statutory Authority: § 22.1-16 of the Code of Virginia.

Written comments may be submitted until December 28,
1994.

Contact: H. Douglas Cox, Director, Office of Student
Services, Department of Education, P.0. Box 2120,
Richmond, VA 23216-2120, telephone (8(4) 225-2402.

VAR, Doc. No. R95-111; Filed November 9, 1994, 11:55 a.m,

BOARD OF HOUSING AND COMMUNITY
DEVELOPMENT

1 Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency’s
public participation guidelines that the Board of Housing
and Community Development intends to consider amending
regulations entitled: VR 394-01-21. Virginia Uniform
Statewide Building Code, Volume I - New Construction
Code/1993. The purpose of the proposed action is to
provide the minimum and least inirusive standards for
reducing noise levels in residential buildings located in
areas adjacent to airports. The board will hoid a public
hearing regarding this regulatory action to replace the
existing emergency regulation with the permanent
regulation.

Statutory Authority: § 36-99.10:1 of the Code of Virginia.

Written comments may be submitted until January 13,
1995.

Contact: Norman R. Crumpion, Program Manager,
Department of Housing and Community Development, 501
N. Second St, Richmond, VA 23219, telephone (804)
371-7170.

VAR. Doc. No. R95-146; Filed November 22, 1994, 11:35 a.m.

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES
t Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency's
public participation guidelines that the Department of
Medical Assistance Services intends to consider amending
regulations entitled: VR 460-92-4.1940, Methods and
Standards for Establishing Payment Rates - Long Term
Care Services and VR 460-04-4.1940:1, Nursing Home
Payment System (Smaller Nursing Facility
Reimbursement). The purpose of the proposed action is to
comply with the mandate of Chapter 966 of the 1994 Acts
of Assembly, Item 396(K), which required DMAS to effect
an increase in the indirect patieni care operating per diem
ceiling for small nursing facilities. The agency does not
intend to hold public hearings on this issue.

Statutory Authority: § 32.1-325 of the Code of Virginia.

Written comments may be submitted until January 1i,
1995, to Richard Weinstein, Manager, Division of Cost
Seftlement and Audit, Department of Medical Assistance
Services, 600 FEast Broad Street, Suite 1300, Richmond,
Virginia 23219.

Contact: Victoria P. Simmons, Reguiatory Coordinator,
Department of Medical Assistance Services, 600 E. Broad
St,, Suite 1300, Richmond, VA 23219, telephone (804)
371-8850,

VAR. Doc. No. R95-134; Filed November 17, 1994, 11:53 a.m.

DEPARTMENT OF MINES, MINERALS AND ENERGY
¥ Notice of Intended Regulatory Action

Notice is hereby given in accordance with this agency's
public participation pguidelines that the Department of
Mines, Minerals and Energy intends to consider amending
regulations entitled: VR 480-03-19. Coal Surface Mining
Reclamation Regulations. The purpose of the proposed
action is to modify requirements for backfilling highwalls
on coal mine sites. The department will hold a public
hearing for the purpose of receiving comments on the
proposed regulations.

Statutory Authority: §§ 45.1-161.3 and 45.1-230¢ of the Code
of Virginia.

Written comments may be submitted until January 11,
1995.

Contact: Danny R. Brown, Director, Division of Mined
Land Reclamation, Department of Mines, Minerals and
Energy, P.0. Drawer 900, Big Stone Gap, VA 24219,
telephone (703) 523-8100. '

VAR. Doc. No. R95-144; Filed November 22, 1994, 11:24 am.
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BOARD OF PROFESSIONAL COUNSELORS
i Notice of Intended Regulaiory Action

Notice is hereby given in accordance with this agency's
public participation guidelines that the Board of
Professional Counselors intends to consider amending
regulations entitted: VR 560-01-62. Regulations Governing
the Practice of Professienal Counseling. The purpose of
the proposed regulation is te establish an application and
prescribed fee for the certification of any person who was
actively engaged in providing rehabilitation services on
January 1, 1994, and fo establish grounds for disciplinary
action against the certificate of a provider. There will be
a public hearing during the 60-day comment period
following the publication of the proposed regulations.

Statutory Authority: §§ 54.1-2400 and 54.1-3514 of the Code
of Virginia.

Written commenis may be submitted until January 12,
1995,

Contact: Evelyn B. Brown, Executive Director, Board of
Professional Counselors, 6606 W. Broad St, Richmond, VA
23230, telephone (8(4) 6629912,

VA.R. Doc. No. R95-145; Filed November 22, 1994, 1E:01 a.m.

Virginia Register of Regulations
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PROPOSED REGULATIONS

For information concerning Proposed Regulations, see information page.

Roman type indicates existing texi of i'egulations.
been stricken indicates proposed text for deletion.

Symbol Key
ltalic fype indicates proposed new text. Language which has

AUCTIONEERS BOARD

Title of Regulation: VR 158-01-2. Rules and Regulations of
the Virginia Auctioneers Board (REPEALING).

Title of Regulation: VR 150-81-2:1. Rules and Regulations
of the Virginia Aucticneers Board.

Statutory Authority: §§ 54.1-201 and 54.1-602 of the Code of
Virginia.

Public Hearing Date; January 13, 1995 - 2:30 p.m.
Written comments may be submitted until February
12, 1895.
(See Calendar of Evenis section
for additional information)

Basis: Sections 54.1-201 and 54.1-602 of the Code of
Virginia provide the Virginia Auctioneers Board with the
legal authority to promulgate ihese regulations. Such
promulgation in accordance with the Administrative
Process Act (§ 9-6.14:1 et seq.) is necessary fto assure
continued competency, to prevent deceptive or misleading
practices by practitioners and to effectively administer the
regulatory system administered by the regulatory board.

Purpose; Pursuant to §§ 54.1-201 and 54.1-602 of the Code
of Virginia, the Auctioneers Board proposes {0 repeal its
existing regulations governing auctioneers and auction
firms and promulgate new regulations for the
implementation of a licensure program necessary for the
preservation of the health, safety, and welfare of the
public in the Commonwealth of Virginia. These regulations
will assure consistency and compliance with the
amendments enacted to § 54.1-603 of the Code of Virginia
which abolished the certification and registration program
and allowed for the development of a licensure program.
The proposed regulation establishes auctioneering terms,
requirements for licensure, renewal, reinsiatement, and
standards of practice and conduct for auctioneers and
auction firms.

Also, the board is adjusting fees for application,
examination, and renewal in order fo assure that the
variance between revenues and expenditures for the board
does not exceed 109% in any biennium as required by §
54.1-113 of the Code of Virginia. These regulations apply to
approximately 1,313 licensed auctioneers and 190 licensed
auction firms.

Subsiance:; Legislative changes enacted to § 54.1-603 of the
Code of Virginia allowed for the institution of a single
licensure program and abolished the registration and

certification program originally required for auctioneers.
The implementation of the proposed regulations will assure
consistency and compliance with amendments enacted to §
54.1-603 of the statute.

Issues: The proposed licensure program addresses the
following areas: entry requiremenis for licensure to
include successful completion of auctioneering school,
licensure examinations, liceasure by reciprocity, standards
of practice for auctioneers regarding advertising, contracts,
escrow  accounts, documentation, records, and the
disciplinary actions for auciioneers and auctioneer firms
violating the standards of conduct. By establishing such
necessary and reasonable provisions, the public will be
protected from those practitioners who may be in violation
of the regulations.

The implementation of the new provisions will have a
minimal impact on those auctioneers and auction firms
currently licensed.

No potential disadvantages to the entities regulated or to
the public have been identified.

Estimated Impact:

A, Numbers and types of regulated entities/persons
affected.

- These regulations apply to approgimately 1,313 licensed
auctioneers and 190 auction firms.

No localities particularly affected by the proposed
regulations have been identified.

B. Projected costs fo state for implementation and
enforcement,

Costs are shown in the regulaiions in the form of fees
for initial application, examination, renewal and
reinstatement of licenses. The fees were established in
accordance with § 54.1-113 of the Code of Virginia and
were based on the current regulaied population with
approximately a 95% biennial renewal rate. The fees have
been sei to ensure sufficient revenues to cover expenses
including administrative costs.

Cost of implementation of the new regulations is
estimated to be limited to the costs of printing and
mailing of the proposed and final regulations to those
currently licensed and to those on the Public Participation
Guidelines list. The board will notify all regulated entities
and interested parties regarding the proposed regulations,
the public hearing, and comment period by mail and will
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forward a copy of the proposal upon request. The final
regulations will be distributed to all affected parties. The
estimated total cost for printing and mailing is $2,450.

C. Projected costs to regulated entities.

Fee increases include the following
Fee Type Increase

Application for (Individual/Reciprocal) License .§ 70

Application for a Firm License ................... $70
Examination Fee..........cooooiiiiiiiin e, $ 70
Reexaminaton Fee ........cocvveviiiiiaiiiieiiin, $ 70
Renewal Fee (Individual) ................oool $ 60
Renewal Fee (FITM) .....ovviiriverirrirenienaeras $ 60
Late Renewal Fee (Individual) ................... $ 60
Late Renewal Fee (Firm) ........ooviiiiniiaaan.. $ 60
Reinstatement Fee (Individual) ................... 3120
Reinstatement Fee (FIrm) .......oovvveeviniaia.. $ 90

The board has also proposed a bad check fee ($25) for
those individuals whose checks are dishonored by the
financial institutions and a certificate of licensure fee
($25) for a licensee requesting a letter of good standing
from the beard. Currently, the board and the department
absorb ihis cost.

D. Sources of funds to address fiscal impacis.

This program is fully supported through licensing and
renewal fees.

New requirements for examination/licensure
gualifications took effect July 1991. The requirements for
certification registration have been abolished.

Summary-

The preposed regulations allow for the implementation
of a licensure program for auctioneers and auction
firms. The regulations provide definitions of
auctioneering lerms such as absolute auction, estate
auction, reserve auction, regular business and owner
which are applicable fo the auctioneer industry. In
addition, the proposed regulations establish entry

requirements for licensure, which include successfully
completing a course of study at a school of
auctioneering approved by the board or having
conducted at least 25 auctions within the past eight
vears at which the applicant has called the bids;
passing the auctioneers examination administered by

the board; and providing evidence of a surety bond
executed by a surety company authorized fto do
business in Virginia. The regulations allow individuals
residing outside of Virginia to obiain a license by
reciprocity provided an agreemenf{ has been
established with thal state and the requirements and
standards under which the license was issued are
substantially equivalent fo Virginia’s. Application
procedures and examination content are also oullined
in the proposed regulation.

Fees for initial application, examination, renewal and
reinstatement of licenses have been established in
accordance with § 54.1-113 of the Code of Virginia and
are based on (the current regulated population.
Procedures regarding renewal, late renewal and
reinstatement are addressed. Regarding renewal,
licenses will be staggered and will expire iwo years
from the date the license was Issued. Verification of
current surely bond will be required and must be
provided fo the board at the time of renewal.

The sfandards of practice section of the proposed
regulation deals with advertising, coniracts, conduct at
auctions, documeniation, escrow funds, record
retention, the display of licenses, and procedures
regarding changes of address. In reference {o
contracts, the regulations will require all auctioneers
agreeing to conduct an auction lo include the
following in their contracts: a deiailed list of the
property received for sale; specific information on the
auctioneer; the date, time and place of the auction;
the fee or percentage of gross sales charged fo the
seller and what services are Included in the fee;
statement as to availability of the clerk sheels; and a
statement as to the acceptance of the terms of the
confract. Once the contract is execuied a legible copy
shall be given fo the seller. In addition, auctioneers
will be required to deposil proceeds in an auctioneer
escrow account if they are not disbursed fo fhe seller
on auction day. Proceeds due to the seller shall be
disbursed no later than 30 days after the date of each
auction. If the goods are not sold at a single auction,
then the auctioneer shall give notice as to the date of
auction of the remaining personal or real property.
The regulations outline in greater defail the specifics
of auctioneer escrow accounis.

Finally, the proposed regulations address the standards
of conduct for auctioneers and the boards means for
fining, revoking, or suspending an individual or firm
license for violating such provisions.

VR 150-01-2:1. Rules and Regulations
Auctioneers Board.

for the Virginia

PART L
DEFINITIONS.

§ 1.1. Definitions.
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The following words and terms, when used in these
regulations, shall have the following meaning unless the
context clearly indicates otherwise:

“Absolute auction” means an auction where at the time
of the auction sale the real or personal property to be
sold will pass to the highest bidder regardless of the
amount of the highest and last bid.

“Auction” means the salée of goods or real esiate by
means of exchanges between an auctioneer and members
of his audience, the exchanges consisting of a series of
invitations for offers made by the auctioneer, offers made
by members of the audience, and acceptance by ithe
auctioneer of the highest or more favorable offer.

“Alctioneer” means any person who conducts or offers
to conduct an auction.

“Auction firm” means any corpdration, partnership or
entity, except a sole proprietorship, performing any of the
acts of an auctioneer as defined in this section.

“Board” means the Auctioneers Board.

“Director” means the Director of the Department of
Professional and Occupational Regulation.

“Estate auctions” means the liquidation at auction of
real or personal property of a specified person.

“Owner” means the bona fide owner of the real or
personal property being offered for sale; in the case of a
corporation, partnership, or other entily, except a sole
proprietorship, an authorized officer, director, or partner
may be deemed to be “owner” of the real or personal
property being offered for sale, provided such entity is
licensed to do business in the Commonwealth of Virginia.

“Person” means any natural person, association,
partnership, or corporation, and the officers, directors, and
employees of a corporation.

“Regular business” means recurring,
activities performed for profit by those persons,
corporations, partnerships, entities, charitable, religious,
fraternal or political and all other profit or nonprofit
organizations who do not meet the exemptions of §
54.1-601 of the Code of Virginia.

routine, planned

“Reserve auction” means the auctioneer reserves the
right to reject any and all bids.

PART IL
ENTRY REQUIREMENTS.

§ 2.1. Licensure.
All persons or firms as defined in § 54.1-600 of the Code

of Virginia who conduct auctions or offer their services fo
sell at auction in the Commonwealth are required fo file a

licensure application and pay the specified fee to the
board. Applicants for individual licensure shall meet the
following requirements:

1. Be at least 18 years of age.

2. Shali not have been convicted within the past five
vears of a criminal offense related to auction activily
in Virginia or any other jurisdiction. Any plea of nolo
contendere shall be considered a conviction for
purposes of this paragraph. The record of a conviction
authenticated in such form as to be admissible in
evidence under the laws of the jurisdiction where
convicted shall be admissible as prima facie evidence
of such conviction.

3. Successfully complete a course of study at a school
of auctioneering which has obtained course approval
from the board, or an equivalent course or conducted
at least 25 auctions within the past eight years af
which the applicant has called the bids; and has
passed the Virginia Licensed Auctioneer's Examination,
administered by the Auctioneers Board.

§ 2.2, Bond required.

All applicants shall submit evidence that a surely bond,
execufed by a surety company authorized to do business in
the Commonwealth and in at least the amount of $10,000,
has been obtained. Proof of current bond must be
submitted in order fo obtain or renew the license. Bonds
shall be for a term of two years and run concurrently
with the two-vear term of the license.

§ 2.3. License by reciprocity.

The board may issue a license o any applicant or
active officer in a firm holding a license in any state,
territory, or possession of the United States, with whom
the board has established an act of reciprocily provided
the requirements and standards under which the license
was issited are substantially equivalent to those established
by the board. At the time of application for licensure, the
applicant must be currently licensed in the state in which
reciprocity is established with the Commonwealth of
Virginia.

Nonresident applicants shall also file with the board an
irrevocable conseni that service of process upon the
director is valid and binding as the service of process
upon the applicant.

§ 2.4 Application.

A. All applicants, corporations, firms, or active officers
seeking licensure by reciprocity or examination shall
submit a fully executed and notarized application with the
appropriate fee or fees altached. Incomplete applications
will be refurned to the applicant. Applications for licensure
by examination must be received by the Department of
Professional and Occupational Regulation 45 days prior {o
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a scheduled examination in order fo be eligible to sit for
that examination.

B. If a corporation, the application shall include certified
true copies of the articles of incorporation, bylaws and
charter, and, if a foreign corporation, a certificate of
authority issued by the Siate Corporation Comimission.

C. All applications will be reviewed by the Auctioneers
Board staff o determine eligibilily for exaninalion and
licensure within 30 days of receipt at the offices of the
Department of Professional and Occupational Regulation.
No applicant will be approved for licensure unless all
requirements of this part of these regulations are met.

D. Applicants may appeal the initial application review
to the board in writing within 60 davs of the staff’s
determination.

§ 2.5, Examination.

The examination shall test the applicant’s knowledge of
the following:

1. The auction business including fundamentals of
auctioneering, elemenfary principles of real estate,
preparation of contracts, advertising, final setftlement
statements, arithinetic and percentages, and ethics,

2. The Virginia stafufes entitled Auctioneers’ Licensure
Act, 8§ 54.1-6800 through 54.1-606 of the Code of
Virginia; bulk transfers, §§ B.6-101 through 8.6-111 and
8.2-328 of the Code of Virginia, sales tax laws, Tiile
58,1 of the (ode of Virginia; and the rules and
reguiations of the board.

§ 2.6, Fees,
Fees are nonrefundable and shall not be prorated.

The following fees shall apply:

1. Individual auctioneer license .................... $170
2. Auctioneer firm license ............ ... ...l $185
3. Examiflatioil ... .. .or ey 5140
4. Reexamination fee ................ccc.ccoiiiiii. $140
5. Renewal for individual auctioneer’s license 8170
& Renewal for firm or corporation license ....... $195
7. Late renewal for an individual aucfioneer’s

OIS e $340

8 Late renewal for an auction firm or corporate
license $390

8. Reinstatement of the. individual auctioneer’s

HCEMSE o e $34(
10. Reinstatement of the firm or corpbrate
HOBIISE e e e e s $390
11. Bad Check Fee ...............cccueveivinnnininns, $25
12, Certificate of Licensure (letter of good
StARding) ... e $25

. PART III
RENEWAL/REINSTATEMENT.

§ 3.1. Notice of renewal

The Department of Professional and . Occupational
Regulation will mail a renewal notice to the licensee
outlining the amount due and procedures for renewal
Failure to recefve this notice shall not relieve the
individyal or firm licensee of the obligation lo renew,

Licenses issued under these regulations shall be issued
for a two-year period. Each license holder, corporation or
firm shall be required to renew the license by submifting
the proper fee made payable to the Treasurer of Virginia,
with verification of current surety bond coverage as
detailed in § 2.2 of these regulations.

§ 3.2. Failure to renew.

A. Any individual or firm licensee who fails fto renew a
license within one calendar month after the license
expires, shall be required to pay a late renewal fee which
shall be equal fto twice the regular renewal fee.

B. Any individual or firm licensee who fails io renew
his license within six calendar months after the expiration
date of the license shall be required {o apply for
reinstatement of the license. The applicant shall submit fto
the Depariment of Professional and Occupational
Regulation a reinstatement application and fee.

C. The date the renewal application Is received by the
Department of Professional and Occupationa! Regulation or
its agent will delermine whether a license will be renewed
without penally or will be subject to reinstatement
requirements. .

D, Auctioneer individual and firm licenses issued under
this regulation shall expire 24 months from the last day of
the month in which the license was issued as indicated on
the license.

PART IV,
STANDARDS OF PRACTICE.

§ 4.1. Advertising.
A. All advertising must be truthful. Advertising shall

contain no false, misleading or deceptive statements, with
respect to types or conditions of merchandise offered at
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auction, why merchandise is being sold, who has
ownership, where the merchandise was obtained, or the
terms and conditions of the auction and sale.

B. In all advertisements relating to an auction, the
auctioneer's name and Virginia license number or the
auction firm's name and Virginia license number shall be
clearly displayed.

§ 4.2, Contracis.

When an auctioneer agrees lo conduct an auction, a
contract shall be drawn setting forth the particulars of the
terms and conditions under which the auctioneer received
the real or personal property for auction and particulars
for the dishursement of the proceeds. Each contraci for
auction shall include the following:

1. A detailed list of the real or personal property
received for sale. If a list cannot be made at the time
of signing of the contract, then a list must be made a
part of the contract (and attached) prior to atction of
the real or personal property for that day.

2. The name, address, telephone number, and license
number of the Virginia auctioneer or auction firm.

3. The name, address and telephone number of the
seller,

4, The date, time and place of the auction or auctions
at which the real! or personal property is scheduled to
be auctioned.

5. The fee or percentage of gross sales the auctioneer
or auction firm will charge the seller and what
services are inciuded in the fee, such as preparation,
travel, labor, advertising and any other auction related
expenses.

6. By what date the seller is to be paid and the name
of the individual who is responsible for disbursing the
funds.

7. A statement that the clerk sheets, or other evidence
to properly account for all items sold, shall be given
or made available for inspection by the seller on a
daily basis. .

8. The following statement above the seller's signafure
line: “I have read and accepted the terms of this
contract.”

9. A legible executed copy of the contract shall be
given to the seiler af the time of execution.

§ 4.3. Conduct at auctions.
A. No auctioneer shall attempt to escalate bidding

through false bids, or through collusion with another
(shills}). The auctioneer shall not bid on the seller’s behalf

nor knowingly accept a bid made by the seller or made
on the seller’s behalf unless notice has been given that
liberty for such bidding has been reserved.

B. If a licensed Virginia auctioneer or auction firm
contracts with a nonlicensed (in Virginia) auctioneer,
corporation or firm to conduct auctions in Virginia, the
Virginia auctioneer, corporation or firm shall be
considered the principal and shall assume full
responsibility for the auction and auctioneers
subcontracted.

§ 4.4. Display of license.

Auctioneers shall carry their pocket cards on their
person and shall produce them upon request Auction
firms shall display their license In a conspictious location
at the address of record. The address of record shall not
be a post office box as detailed in § 48 C.

§ 4.5. Documentation.

Upon completion of the auctioneer’s or auction firm’s
service, each seller shall be given legible copies of bills of
sale, clerk sheels, consignment sheets, settlement papers,
balance sheets or other evidence to properly account for
all items sold at auction.

§ 4.6. Escrow funds.

A. Proceeds of a personal property auction not dishursed
to the seller on auction day shall be deposited in an
auction escrow account by the auctioneer no later than the
next banking day following the date of auction or sale of
the goods, whichever occurs first.

B. Auctioneers shall use federally insured depositories in
the Commonwealth of Virginia.

C. Proceeds due shall be disbursed to the seller no later
than 30 days after the date of each auction.

D, Funds from a real estate auction shall be held in
escrow until settlement in accordance with the agreement
of sale.

E. If the sellers’ personal or real property is not sold i
a single auction, proceeds due shall be dishursed fo the
seller within 30 days after each auction. Notice must be
given to the seller of tenfative date of auction of the
remaining personal or real property.

E. The auction escrow account shall be used solely for
the preservation and guarantee of auction proceeds until
disbursed al settlement, Funds for any other purpose shall
not be commingled with (he auction escrow account.
Contingency accounts established o guarantee checks
accepted on the sellers behalf shall not be considered
commingling of funds. Moneys due fo the auctioneer or
auction firm shall not be withdrawn from the auction
escrow account until final settlement is made with the
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seller:
§ 4.7. Records.

The contract drawn with each seller; auction records,
including but not limifed fo lists of buyers and their
addresses; and clerk sheets showing the items. sold
including the buyers’ numbers or names and the selling
prices and the final settlement papers shall be refained
for a period of four years from the date of settlement.
These business records shall be available for inspection by
the board or its designees as deemed appropriate and
necessary. : .

§ 4.8. Change of address.

A. An auctioneer’s or auction firm’s license shall not be
transferable and shall bear the same name and physical
address as the business.

B. Written notice shall be given within 30 days fo the
board hy each individual or firm licensee of any change
of physical business address or location, whereupon the
board shall issue an amended license without fee for the
unexpired portion of the biennial period.

C. A post office box is not an acceptable physical
business address.

PART V.
STANDARDS OF CONDUCT.

§ 5.1, Discipline.

A. The board has the power fo fine any individual or
firm licensee, or to suspend or revoke any license issued
under the provisions of Chapter 6 (§ 541-600 et seq.) of
Title 54.1 of the Code of Virginia and the regulations of
the board at any time affer a hearing is conducted
pursuant fo the provisions of the Administrative Process
Act (§ 9-6.14:.1 et seq. of the Code of Virginia) if it finds
that:

I, The license was obfained or renewed through fraud
or misrepresentation;

2. The licensed auctioneer or firm has been found
guilty by the board or by a court of any criminal
offense or material misrepresentation in the course of
performing his auctioneer duties;

3. The licensed auctioneer or firm has not
demonsirated reasonable care, judgment, or application
of his knowledge and ability in the performance of Iis
auctioneering duties;

4. The license auctioneer or firm violated or Induced
another person to vielate any provisions of Chapiers 1,
2, 3 and 6 of Title 54.1 of the Code of Virginia, or
any provisions of these regulations; or

5. The licensee, auction firm, or firm owner refuses
or fails, upon request or demand, to produce to the
board or any of its agents any documeni, book, or
copy thereof in licensee’s or owners possession
concerning the performance .of auctioneering duties.

- B. The board, in ifs discretion, may refuse to grant or
renew a license of any person for any of the reasons
specified in subsection A of this section.

PART VL
SCHOOLS OF AUCTIONEERING.

§. 6.1. Application for course approval.

Schools seeking approval of their courses shall file a
request with the board. The request shall include the
following information:

1. Name and address of the school;
2. Locations where classes will be held;

3. Length of the course and total number of hours of
instruction;
4. Subjects covered f{ogether with number of
Instruction hours assigned;

5. Names and qualifications of Instructors (area of
expertise and experience).

§ 6.2, Requirements for course approval.

To receive course approval the institution must offer a
minimum of 80 hours of classroom and field instruction In
the conduct of auction business to include fundamentals of
auctioneering, elementary principles of .real estale,
brokerage, contract drawing, advertising, sale preparation,
bid calling, settlement statements and ethics. There must
be at least five instrucfors who have been Iicensed or
certified auctioneers for at least five years and who
specialize in different fields of the auction business.

VA.R. Doc. Nos. R95-13% and R95-140; Filed November 21, 1994, 3:14 p.m.
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Commonweaith of Virginia
FOR GFFICE USE

Auctioneers Board ONLY
Department of Professional & Occupational Regulation o
P. O. Box 11066 . Cloas
Richmond, Virginia 23230-1106 Ue.#
(804} 367-8554 Qure

APPLICATION FOR A VIRGINIA AUCTIONEERS LICENSE

License by Reciprocity - $170
Firm License - $195
License by Examination - $310

Please check one and submit appropriate fee:

Make check or money order payable to the Treasurer of Virginia. All fees are nonrefundable.

PART I: TO BE COMPLETED BY ALL APPLICANTS

A, FULL NAME

STREET ADDRESS

cIrY STATE 12
RESIDENCE PHONE BUSINESS PHONE

DATE OF BIRTH BIRTHPLACE

SOCIAL SECURITY NUMBER ____ - -

RESIDENT OF US.CITIZEN ___ YES ___NO

MAILING ADDRESS
(if different from abave)

PART Ii: COMPLETE THIS SECTION IF APPLYING FOR A FIRM LICENSE

A. FIRM’S LEGAL NAME

If firm is incorporated, a copy of the cenificate of authority from the State Corporation Commission
(SCC) must be submitted with this application.

TRADING-AS-NAME (if applicable)

E. BUSINESS ADDRESS (location}

EMPLOYER 1D#

C. BUSINESS PHONE

Page 2

D. List below, the name(s) of the Auctioncer(s} ffiliated with your firm. These listed must be Virginia licensed
Auctionects before a firm license will be issued.
NAME LICENSE NUMEBER
n
@
G)
@

PART HI: ALL APPLICANTS SHALL RESPOND TO THE FOLLOWING QUESTIONS

L Have you ever hatd an auctioneer or firm ficense in Virginia or in another jurisdiction? ___ Yea No

If yes, indicate below:

As
State From Mo./Yr. To Ma./Yr,
As firm
State From Mo./Yr. To Mo./Yr.
2. Are you an applicant for license by reciprocity? ___ Yes __ No

Ifyes, atach a letter from your State Licensing Board certifying that you are currenily licensed as an auctioneer
and in good standing. A copy of your license or pocket card is not acceptable.

If no, attach a copy of diploma or certificate of completion from an approved school of auctioneering.

3. Have you ever been denied an auctioneer license in the state of Virginia or any other state or jurisdiction?
_ Yes __No If ves, attach a separate siatement giving complete details.

4., Have you ever had an auctioneer license suspended, revoked or surrendered or have you ever been disciplined
by the licensing auchorities in Virginia or in any other state or jurisdiction? Yes No

If yes, atlach a separaie sheet with complete details,

5. Have you ever had any other business or professional license of any type suspended, revoked or surrendered
in Virginia or in any other state or juriediction?  Yes _ Ne
If yes, attach @ Separate sheet giving compiere details.

6, Have you ever pleaded guilty, entered a plea of nolo contendere or been convicted of any criminal offense
related to auction activity or is there any criminal charge now pending against you? _ Yes No
If yes, artach @ sepurate sigiement giving complete details.
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Page 3
Part 11§ (cont.)
T List present employer:
i
Name of Company Street City State

Pasition:

Duties;
8, Do you have an application for an aucticneer license pending before the Licensing Board? _ Yes _ Na
9. Do you presently hold an auction firm license in the Commoowealth ¢f Yicginiz or have you applied for one?

Yes No

If yes, give: Name of Firm:
License Number:

10, HAVE YOU READ THE COMMONWEALTH OF VIRGINIA CODE AND REGULATIONS OF THE
AUCTIONEER LICENSING BOARD? __ Yes __ No

ALL APPLICANTS MUST HAVE THE BOND FORM, AFFIDAVIT AND
ACKNOWLEDGEMENT OF SURETY AND ACKNOWLEDGEMENT OF
PRINCIPAL ON THE FOLLOWING PAGES (PARTS IV-VI) EXECUTED BY A
SURETY COMPANY.

2. (a}

Page 4

PART IV: BOND FORM
Bond No.
Effective Through:

KNOW ALL MEN BY THESE PRESENT'S that

fname of auctioneer or firm)
located at , as
Principal or Principals jointly and severally, and
fbond compary), a corporsation of
, as surety are held and firmly bound unto the Commonwealth of
Virginia in the full sum of Ten Thousand and No/100 Dollars ($10,000.00), for which sum
well and truly paid, said Principal(s) and Surety bind themselves, their heirs, executors,
administrators, successors and assignees joinily and severally, firmly by these presents.

THE CONDITION OF THIS OBLIGATION IS SUCH that whereas, the Principal(s} have
requested the licensure from the Virginia Auctioneers Board (the Board) pursuant to Virginia
Code § 54.1-603 for the purpose of engaging in the business of conducting auctions, as defined
in Virginia Code § 34.1-600 within the Commonwealth of Virginia;

NOW, THEREFORE, if the Principal(s) shall, during the period that this license is in effect,
faithfully observe and honestly comply with the provisions of Title 54.1, Chapter 6, Code of
Virginia (1950), as amended, regulations auctioneers; and if the Principal(s) shall pay alf
damages occasioned to any person by reason of any misstatement, misrepresentation, fraud or
deceit of the Principal(s) -or their agents or employees, then this obligation shall become void;
otherwise it shali remain in force and effect; prowded however, that this Bond is issued subject
to the following conditions and privileges:

The surety shall have the right to cancel this bond at any time by writien notice

to the Board at the address of the Department of Professional and Occupational

Regulation, at 3600 West Broad Street, Richmond, Virginia 23230, and (o each
- Principal at the address given above.

1. (a)

{b) The written notice shall state the effective date of the cancellation, and shall be
personally served or sent by registered mail, return receipt requested.

(¢} The notice shall be served upon or received by the Board and the Principal(s) at
feast 60 days prior to the effective date of the cancellation.

Should the natice of canceilation not be received by the Board and the Principal(s)
at least 60 days prior to the effective date of cancellation, the cancellation shall
become effective 60 days from the date of receipt by the Board and he
Principai(s).
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Page 5

{Bond Form cont.)

(b)  Should the notice be received on different dates by the parties to this bond, I'.!le date
of receipt by the Department of Professional and Occupational Re_gu]atlon, as
documented by the Postal Service, shall control the state of canceflation.

3. (a) This bond shall remain in full force and effect until cancelled as provided above.

@) It is expressly agreed and understood that the surety spalt remain.futly l_iable and
default of breach under the terms of this Bond occurring at any time prior to the
cxpiration of the Bond.

4, Any person aggrieved by any act of the Principal(s} in violation of the pmvisions.of Title
54.1, Chapter 6, Code of Virginia (1930), as amend.ed. may proceed against the
Principai(s), or Surety, or both, to recover damages not in excess of the pepalty of the

bond.

5.  1In no event shall the Surety be liable for damages greater than the sum of this Boad.

[N WITNESS WHEREOF, the Principal(s) have hereunder affixed their signature(s) and seal,
and the Surety has caused this document to be executed by .
and is duly authorized Attorney-in-Fact, this day of , 19 .

(SEAL)

(Corporate Principal)

BY

(Individual Principal)

(Title)
{SEAL)

{Corperate Surety)

BY

(Attorney-in-Fact)

(Title}

Page 6

PART V: AFFIDAVIT AND ACKNOWLEDGEMENT OF SURETY
STATE OF
CITY OR COUNTY OF:
I, ,a Notary Publicinand forthe
aforesaid, in the State aforesaid, do certify that
that personaily appeared before me inmy
aforesaid and made oath that he is

of the that he is duly authorized to execute the foregoing
bond by virtue of a certain power of attorney of said company, dated .
and recorded in the Clerk's office of the of

in Deed Book Na. , Page , that said power of artomey

has not been Tevoked; that the said company has complied with all requirements of law regulating the
admission of such companies 10 transact business in the Stale of Virginia; that said company is solvent
and fully able to meet promptly all of its abligations, and the said
thereupon, in the name and on behalf of the said company, acknowledged and foregoing writing as
its act and deed,

Subscribed and swom to before me this day of .19

Signature of Notary Public:
My commission expires:

PART VI: ACKNOWLEDGEMENT OF PRINCIPAL

STATE OF:

CITY OR COUNTY OF:

1, , @ Notary Public in and for the Commonwealth of
Virginia, do certify that , whose s} is/are signed to
the above bond, dated , 19 . personally appeared before me at

, and acknowledged the same.

Swoarn and subscribed to before me this day of , 19

Sigrature of Notary Public:
My commission expires:

suorjejnday pesodoig
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DEPARTMENT OF CORRECTIONS (STATE BOARD OF)

Title of Regulation: VR 23§-30-001. Minimum Standards

for Jails and Lockups.

Statutory Authority: §§ 53.1-5, 53.1-68 and 53.1-131 of the

Code of Virginia.

The Board of Corrections is WITHDRAWING the proposed

for

Jails and Lockups,” which were published in 10:16 VAR.
4187-4202 May 2, 1994. Since the proposed publication, the

Minimum Standards
board reviewed written and oral comments and drafted

“VR 2306-30-001,

amendments fo

draft

the final

Because
substanfially different from the proposed version,

standards.

final

appeared

the

board voted to withdraw the currently proposed regulations
with the intent of republishing the proposed regulaiion. By
republishing the regulation, the board will allew affected

additional changes to the standards. It is estimated that
the new proposed regulation will be ready for publication

entities another opportunity to view and comment on the
in the next few months.

VAR. Doc. No. R95-135; Filed November 17, 1994, 403 p.m.
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FINAL REGULATIONS

For information concerning Final Regulations, see information page.

regulations.

Symbol Key
Roman type indicates existing text of regulations. /falic type indicates new text. Language which has been stricken
indicates text to be deleted. [Bracketed language] indicates a substantial change from the proposed fext of the

DEPARTMENT OF CORRECTIONS (STATE BOARD GF)

Title of Regulation; VR 230-01-004. Regulations for Human
Subject Research.

Statutory Authority: §§ 53.1-5 and 53.1-5.1 of the Code of
Virginia.

Effective Date: Janvary 12, 1995,

Summary:

The Human Subject Research Regulations establish
under what circumstances human research is
authorized and conducted within the Department of
Corrections as required in § 32.1-162.16 et seq. of the
Code of Virginia. In accordance with the legisiation,
the regulations define reguirements for obiaining
informed consent and require the establishment of
human research review committees which review and
approve all human research activities. These
regulations apply to the Department of Corrections,
and fo any facility, program or organization owned,
operated, funded, or licensed by the department which
conducts or which proposes to conduct or authorize
research using human participants.

Changes made to the regulafion since the proposed
version include only those prompted by public
comment, The changes include a revision of the
definition of human research so that the definition
complies with Code of Virginia requirements, a

clarification that the regulations pertain to both
inmates and employees of the department, a
clarification to the applicability of the regulations, and
a change in time frame for commifiee reviews of
research proposals. Other changes are technical in

nature.

Summary of Public Comment and Agency Response: A
summary of comments made by the public and the
agency’s response may be obtained from the promulgating
agency or viewed at the office of the Registrar of
Regulations.

Agency Contact: Copies of the regulation may be obtained
from Amy Miller, Regulatory Coordinator, Department of
Corrections, 6900 Atmore Drive, Richmond, VA 23225,
telephone (804) 674-3119. There may be a charge for
copies.

VR 230-01-004. Regulations for Human Subject Research.

PART I
GENERAL PROVISIONS.

§ 1.1. Definitions.

The following words and ferms, when used in these
regulations, shail have the foliowing meaning, unless the
context clearly indicates otherwise:

“Board” means the Board of Corrections.
“Department” means the Department of Corrections,

“Director” means the Director of the Department of
Corrections.

“Human research” means any systematic investigation
utilizing human subjects which may expose such human
subjects fto physical or psychological injury as a
consequence of participation as subjects and which deparis
from the application of established and accepted
therapeutic methods appropriate to meet the subjects’
needs. { The term does not inctide:

+ The conduet of biological studies exelusively
utiliging tissue eoF fluidd after their remevad oF
withdrawel from a human sSubjeet in the epurse of

2 Bpidemislegient i cations: o

& Medieal #reatment of aRr experimental aature
intended {o save or prolong the life of the subjeet in
danger of death; o prevent the subject from becoming
disfisuired or physically or mentally ineapaciated or to
improve the quality of the subjeet's life: ]

“Legally authorized representative” means (i) the parent
or parents having custody of a prospective subject, (ii) the
legal guardian of a prospective subject, or (iii) any person
or judicial body authorized by law or regulation to consent
on behalf of a prospective subject to such subject’s
participation in the particular human research. For the
purposes of this definition, any person authorized by Ilaw
or regulation to consent on behalf of a prospective
participant to his participation in the particular human
research shall inclhide an atforney-in-fact appointed under
a durable power of attorney, to the extent the power
grants the authority to make such a decision. The
attorney-ip-fact shall not be employed by the person,
organizational unit or agency conducting the human
research and shall not be authorized to consent to
nontherapeutic medical research. No official or employee
of the organizational unit or agency conducting or
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authorizing the research shall be qualified fo act as a
legally authorized representative.

“Minimal risk’’ means that the risks of harm anticipated
in the proposed research are not greater, considering
probability and magnitude, than those ordinarily
encountered in daily life or during the performance of
routine physical or psychological examinations or tests.
“Nontherapeutic research” means human research in
which there is no reasonable expectation of direct benefit
to the physical or mental condition or the human subject.

“Participant” or *“human participant” means a living
individual [ whether personnel or inmate, probationer, or
parolee ] about whom an investigator (whether professional
or student) conducting research obfains (i) data through
interventtion or Interaction with the Individual, or @i
identifiable private information. “Intervention” includes
both physical procedures by which data are gathered and
manipulations of the participant or participant’s
environment thai are performed for research purposes.

“Inferaction’” includes communication or interpersonal
contact between investigator and participant. “Private
information” Includes informafion about behavior that

occurs in a context in which an individual can reasonably
expect that no observation or recording is ftaking place,
and information which has been provided for specific
purposes by an individual and which the Individual can
reasonably expect will not be made public. Private
information must be individually identifiable in order for
obtaining the information to constitute research involving
human participants.

“Research” means the systemaftic development of
knowledge essential fo effective planning and rational
decision making. It involves the assessment of current
knowledge on conceptual problems selected, statement of
those problems in researchable formal, design of
methodologies appropriate to the problems, and the
application of appropriate analytical lechniques fo the
data. Research findings should provide valuable
information to management for policy options.

“Researcher” means an individual who has professional
standing in the pertinent field or is supervised directly by
such an individual

“Research project” means the systematic collection of
information, analysis of data, and preparation of a report
of findings.

“Voluntary Informed consent” means the knowing
consent of an individual so situated as to be able to
exercise free power of choice without undue inducement
or any element of force, fraud, deceil, duress or other
form of constraint or coercion. With regard fo the conduct
of human research, the basic elements of information
necessary fo such voluntary informed consent shall
include:

1. A fair explanation to the individual of any
_procedures fo be followed and their purposes,
including identification of any procedures which are
experimental;

2. A description of any atfendant discomforts and risks
reasonably to be expected;

3. A description of any benefifs reasonably fo be
expected;

4.
procedures
individual;

A  disclosure of any appropriaie alternative
that might be advantageous for the

5. An offer to answer any inquiries by the individual
concerning the procedure; and

6 Ap instruction that the Individual Is Tfree fto
withdraw his voluntary informed consent and o
discontinue participation in the human research at any
time without prejudice fo him.

§ 1.2, Applicability.

These regulations shall apply to [ any individual, group,
or agency conducting research which uses human
participants within ] the Department of Corrections, [ asd
te including ] any facility, program or organization owned,
operated, funded, or licensed by the department [ which
eonducts of Which proposes to copnduct oF putheorize
researeh which uses humean participants | .

§ 1.3. Policy.

A. No human research may be conducted without
informing the participant or his legally authorized
representative in writing of the risks, procedures, and
discomforts of the research. The volunfary informed
consent of the participant or his legally authorized
representative lo participate in the research must be
documented in writing and supported by signature of a
witness nof involved in the conduct of the research, except
as provided in § 2.6 F of these regulations. Arrangemenis
shall be made for those who need special assistance in
understanding the consequences of participaling in the
research.

B. FEach human research review activily shall be
approved by a committee composed of represenfatives of
varied backgrounds who shall assure the competent,
complete and professional review of human research
activities.

C. Nontherapeutic research using institutionalized
participants shall be prohibited unless it is determined hy
the research review commiltee thal such nontherapeutic
research will not present greafer than minimal risk.

D, The individuals conducting the research shall be
required to notify all participants of research of the risks

Virginia Register of Regulations
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caused by the research which are discovered after the
research has concluded.

E. Department of Corrections studies, program
evaluations, and routine data analyses for management
purposes are exempt from this policy.

F. The burden of proof for review by any committee
shall be with the principal researcher.

PART IL
HUMAN RESEARCH REVIEW COMMITTEES.

§ 2.1. Certification process.

A, Organizational unifs seeking to conduct or sponsor
human research are required to submit statements to the
department assuring that all human research activities will
be reviewed and approved by a human research review
committee. Organizational units shall report annually to the
director giving assurance that a commiltee exists and is
functioning. These reports should include a list of
committee members, their qualifications for service on the
committee, their organizational unit affiliation and a copy
of the minutes of committee meetings.

B. Prior fo the inifiation of a human research project,
organizational unifs shall also send lo the director a
one-page summary containing the following information:

1. Name, address, ftelephone numbers, and title and
affiliation of principal researcher;

2. Name of person who will supervise the project, if
different from the principal researcher;

3. Funding source, if any;

4. Date the proposal was submitted fo
appropriate human research review ] committee;

the [

5. Title of project;

6. An objectives statement of the proposed project
with anticipafed results;

7. Methodology describing in a concise manner the
research design, sampling strategy, and analytical
techniques to be used and indicating the effects of the
research methodology, if any, on existing programs
and organizational unit operations;

8. The voluntary fnformed consent statement;

9. Time frame
ending dates;

indicating proposed beginning and

I¢. Department resources required, including
personnel, supplies and materials;, equipment,
workspaces, access to participants and files, and any
other resources that the researcher will require from

the department or its subsidiaries; and

11. Project endorsement for student research. Lefters
or other documenis must be aftached 1o indicate
endorsement of the project by the academic advisor
or other appropriate persons.

C. FEach person engaged in the conduct of human
research or proposing fo conduct human research shall
associate himself with any organizational unit having a
committee, and such human research shall be subject to
review and approval by the commitiee in the manner sef
forth in this section.

D. The director may
commitiee.

inspect the records of the

E. The chairman of the commiifee shall report as soon
as possible to the head of the organizational unit and to
the director any violation of the research protocol which
led the committee to either suspend or terminale the
research.

§ 2.2. Composition of research review committees.

A. Each committee shall have at least five members,
appoinfed by the organizational unit head, with varying
backgrounds to provide complete and adequate review of
activities commonly conducted by the organizational unit,
The committee shall be sufficiently qualified through the
experience and diversity of its members, Including
consideration of race, gender and cultural background. In
addition to possessing the professional competence
necessary to review specific activities, the conunittee must
be able to ascertain the acceptability of applications and
proposals in terms of organizational unit commitments and
regulations, if applicable by law; standards of professional
conduct and practice; and community atfitudes. If a
committee regularly reviews research that has an impact
on an institutionalized or other vulnerable category of
participants, the committee shall have in its membership
one or more individuals who are primarily concerned with
the welfare of these participants and who have appropriate
experience to serve in that capacity.

B. No commititee shall consist entirely of men or
women, or entirely of members of one profession. Af least
one member shall be an individual whose primary
concerns are in nonscientific areas (e.g., lawyers, ethicists,
members of the clergy). At least three members shall be
individuals who are not otherwise connecfed with the
department.

C. Fach commitfee shall include at least one member
who is not otherwise affiliated with the organizational unit
and who is not part of the immediate family of a person
who Is affiliated with the organizational unit.

D. No member of a committee shall participate in the
committee’s initial or continuing review of any profect in
which the member has a conflict of interest (defined as
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having direct Invelvement in or department approval
authority over the proposed human research or otherwise
having a conflict of interest under applicable Virginia
Iaw). The committee has responsibility for determining
whether a member has a conflicting Interest.

E. A committee may, at its discretion, invite individuals
with competence in special areas fo assist in the review of
complex issues which require expertise beyond or in
addition to that available on the committee. These
individuals may not vofe with the committee.

F. A quorum of the committee shall consist of a
majority of ils members including at least one member
whose primary concerns are in nonscientific areas. If a
quorum cannot be established (or cannot meet within the
established time frames) from the existing committee, the
organizational unit head may replace temporarily an active
committee member with an alternate to the degree needed
fo establish a quorum,

G. One member of the committee shall be designated as
secretary of the commiftee and shall take and prepare
formal minutes of each meeting.

H. The commiftee and the organizational unit shali
establish procedures and rules of operation necessary lo
fulfill the requirements of these regulations.

§ 2.3. Elements of each commiltee’s review process.

A. No human research shall be conducted or avthorized
by an organizational unit or agency unless such committee
has reviewed and approved the proposed human research
project giving consideration to:

1. The adequacy of the description of the potential
benefits and risks involved and the adequacy of the
methodology of fhe research;

2, The degree of the risk and, if the research is
nontherapeutic, whether it presents greafer than
minimal risk;

3. Whether the rights and welfare of the participants
are adequately protected;

4, Whether the risks fo the participanis are
outweighed by the potential benefits to them;

5. Whether the voluniary informed consent is to be
obtained by methods that are adequate and
appropriate, and whether the written consent form Iis
adequate and appropriate In both content and
language for both the research and participants of the
research;

6. Whether the persons proposing (o supervise or
conduct the particular human research are
appropriately compelent and qualified;

7. Whether criteria for selection of participants are
equitable, especially in research regarding the future
development of mental or physical illness;

8. Whether the research conforms with such other
requiremenis as the board may establish; and

9. Whether appropriate studies in the nonhuman
systems have been conducted prior to the invelvement
of human participanis.

B. Each committee shall review and approve projects to
ensure conformity with fhe approved proposal at Ieast
annualily.

C. Research shall be approved by the commiltee which
has jurisdiction over the participani, When cooperating
organizational units conduct some or all of the research
involving some or all of the participants, each cooperating
organizational unit is responsible for safeguarding the
rights and welfare of human participants and for
complying with these regulations, except that in complying
with these regulations organizalional unifs may enter into
joint review, rely upon the review of another qualified
committee, or make similar arrangemenis aimed at
avoiding duplication of effort. Such arrangements may be
made by the cominittee chairperson with the approval of
a majority of the members present at a meeting of the
committee.

D. The committee shall consider [ completed | research
proposals within [ 45 60 | days after submission to the
committee’s chairman. In order for the research io bhe
approved, it shall receive fhe approval of a2 majority of
those members present at a meeting in which a gquorum
exisis. A committee shall nofify investigators and the
organizational unit in writing of ifs decision te approve or
disapprove the proposed research activity, or of
modifications required to secure committee approval,

E. The committee shall develop a written procedure to
bhe followed by a parficipant who has a complaint about a
research project in which he is participating or has
participated.

F. Any participant who has a complaint about a
research project in which he is pariicipating or has
participated shall be referred to the chairperson of the
committee who shall refer it lo the committee (o
determine if there has been a violation of the protocol

G. The committee shall require periodic reports. The
frequency of such reporis should reflect the nature and
degree of risk of each research project.

§ 2.4. Kinds of research exempt from committee review.

Research activities in which the only invelvement of
human participants will be in one or more of the
following categories are exempt from these regulations
unless the research is covered by other sections of these
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regulations:

I. Research conducted in -established or commonly
accepted educational seftings, involving commonly used
educational practices, such as:

a. Research on regular and special education
instructional strategies; or

b. Research on the - effectiveness of or the
comparison among, Instructional techniques,
curriculum or classroom management methods,

2. Research involving solely the use and analysis of
the results of standardized psychological, educational,
diagnostic, aptitude, or achievement Iests, if
information faken from these sources Is recorded in
such a manner that participants cannot be reasonably
identified directly or through identifiers linked to the
participants,

3. Research involving survey or interview procedures,
unless responses are recorded in such a manner that
participants can be Identified directly or through
identifiers linked to the participants, and either:

a. The participants’ responses, if they became known
outside the research, could reasonably -place the
participant at risk of criminal or civil Habilify or be
damaging to the participants’ financial standing,
employability, or reputation; or .

b. The research deals with sensitive aspects of the
participant’s own behavior, such as sexual behavior,
drug or alcohol use, illegal conduct or family
planning. '

4. Research involving solely the observation (including
observation by participanis}) of public behavior, unless
observations are recorded in such a manner that
participants can be identified directly or through
identifiers linked to the participants, and either: -

a. The observations recorded about the individual, if
they became known ouiside the research, could
reasonably place the participant at risk of criminal
or civil lability or be damaging to the participant’s
financial standing, employabilify, or reputation; or

b. The research deals with sensitive aspects of the
participant’s own behavior such as sexual behavior,
drug or alcohol use, illegal conduct or family
planning.

5. Research involving solely the collection or study of
existing data, documents, records, or pathological or
diggnostic specimens, Iif these sources are publicly
available or if the Information taken from (hese
sources is recorded in such a manner that participants
cannot be Iidentified directly or through identifiers
Iinked to the parficipants.

6. Research involving solely a combination of any of
the activities described in this section.

§ 2.5. Expedited review procedures for certain kinds of
research involving no more than minimal risk.

A. The committee may conduct an expedifed review of
a human research profect which invelves no more than
minimal risk to the participants if (i) another institution’s
or agency’s human research review comimittee has
reviewed and approved the project or (i) the review
involves only minor changes in previously approved
research and the changes occur during the approved
project period. Under an expedited review procedure, the
review may be carried ouf by the commiltiee chairperson
or one or more experienced reviewers designated by the
chairperson from among members of the commitfee. In
reviewing the research, the reviewers may exercise all of
the authorities of the commilttee except that the reviewers
may not disapprove the research. A research activity may
be disapproved only after review in accordance with the
nonexpedited procedure set forth in § 2.3 of these
regulations.

B. Each committee which uses an expedited review
procedure shall adopt a method for keeping all members
advised of research proposals which have been approved
under the procedure.

C. Research activities involving no more than minimal
risk and in which the Involvement of human participants
will only be in one or more of the following caltegories
(carried out through standard methods) may be reviewed
by the research review committee through the expedited
review procedure.

1. The study of existing data in the form of records

on department personnel or [ eliestss Inmafes,
probationers, or parolees, ]| automated or other
records.

2. Research on individual or group behavior or
characteristics of individuals, such as studies of
perception, attitudes or interaction patterns, where the
investigator does not manipulate participants’ behavior
and the research will not involve stress to participants.

§ 2.6. Informed consent.

A. No human research may be conducted in the absence
of voluntary informed consent subscribed fo in writing by
the participant or by the participant’s legally authorized
representative except as provided for in subsection F of
this section. If the participant is a minor otherwise
capable of rendering voluntary Informed consent, the
consent shall be subscribed to by both the minor and his
legally authorized representative. An investigator shall seek
such consent only under circumstances that (i} provide the
prospective participant or the representative sufficient
opportunity to consider whether or not to participate and
(ii) minimize the possibility of coercion or undue
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influence. The information that is given fo the participant
or the representative shall be in understandable language.

B. No individual shall participale in research unless
subsection A of this section is met for each individual. The
consent by a legally authorized representative shall be
subject to the provisions of subsection C of fhis section. No
voluntary informed consent shall include any Ianguage
through which the participant waives or appears to waive
any of his legal rights, including any release of any
individual, institution, agency or any agents thereof from
liability for negligence. Notwithstanding consent by a
legally authorized representafive, no person shall be forced
to participate in any research project. Each participant
shall be given a copy of the signed consent form required
by § 1.3 A of these regulations, except as provided for in
subsection F of this section.

C. No legally authorized representative may consent fto
nontherapeutic research unless it is determined by the
committee that such nontherapeutic research will present
no more than a minor increase over minimal risk to the
participant. No nontherapeutic research shall be performed
without the consent of the participant.

D. The commitfee may approve 2 consenl procedure
which omits or alters some or all of the elements of
informed consent set forth in § 1.1 of fhese regulations, or
waives the requirement fo obtain informed consent
provided the committee finds and documents that:

1. The research involves no more than minimal risk
to the participants;

2. The omission, alteration or waiver will not
adversely affect the righls and welfare of the
participants; .

3. The research could not practicably be performed
without the omission, alteration or waiver; and

{. Whenever appropriate, the participants will be
provided with additional pertinent information after
participation.

E. Except as provided In subsection F of this section,
the consent form may be either of the following:

1. A wrilten consent document that embodies the
elements of informed consent required by § L1 of
these regulations. This form may be read lo the
participant or the participanl’s legally authorized
representative, but in any event, the investigator shall
give either the participant or the representative
adequate opportunily lto read it before it is signed; or

2. A short form written consent document stating that
the elemenis of informed consent required by § 1.1 of
these regulations have been presenfed orally to the
participant or the participan’s legally authorized
representative. When this method is used, there shall

be a witness to the oral presentation. Also, the
committee shall approve a written summary of what is
to be said to the participant or the represenfative.
Only the short form itself is lo be signed by the
participant or the represenfative. However, the witness
shall sign both fthe short form and a copy of the
summary, and the person actually oblaining consent
shall sign a copy of the summary. A copy of the
summary shall be given to the parficipant or the
representative in addition to a copy of the short form.

F. The committee may waive the requirement for the
investigator to obtain a signed consent form for some or
all participants if. it finds that the only record linking the
participant and the research would be the consent
document and that the principal risk would be potentially
harmful resulting from a breach of confidentiality. Each
participant will be asked whether he wanits documentation
linking him to the research, and the participant’s wishes
will govern. In cases where the documeniation requirement
is waived, the commitfee may require the investigator fo
provide participants with a written statement explaining
the research.

§ 2.7. Committee records.

A, Documentation of all committee activilies shall be
prepared and maintained and shall include the following:

1. Copies of all research proposals reviewed
evaluations that may accompany the proposals,
approved sample consent documents, progress reports
submitted by researchers, reporlts of injuries to
participanls, and correspondence related to the
research;

2. Minutes of committee meetings which shall be in
sufficient detail to show attendance at the meetings;
actions taken by the committee, the vofe on these
‘actions, including the number of members voling for,
against, and abstaining; the basis for requiring changes
in or for disapproving research; and a written
summary of the discussion of confroversial issues and
their resolution;

3. Records of confinuing review activities;

4. Copies of all correspondence between the committee
and the investigators;

5. A list of commiftee members;
6. Written procedures for the committee; and

7. Statements of significant new findings provided fo
the participants.

B, The records required by this regulation shall be
retained for at least three years, and records relating to
research which is conducted shall be retained for at least
three years after completion of the research. All record.
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shall be accessible for inspection and copying by
authorized employees or agenis of the deparfment at
reasonable timmes and in a reasonable manner.

§ 2.8. Mandatory reporting.

Fach research review commiftee shall submif fo the
Governor, the General Assembly, and the director or his
designee af least annually a report on the human research
projects reviewed and approved by the commitiee,
including significant deviations from the proposals as
approved.

PART IIL
ROLE OF THE DEPARTMENT, DIRECTOR, AND
THE BOARD.

§ 3.1. Role of the department, director, and the board.

A. The director shall establish and maintain records of
organizational unit assurances, annual reports, and
summary descriptions of research projects to be reviewed
by the board.

B. The director shall review communications Ifrom
comnmittees reporting violations of research protocols which
led to suspension or termination of the research to ensure
that appropriate steps have been faken for the protection
of rights of human research participants. The board shall
be kept informed.

C. The director shall arrange for the printing and
dissemination of copies of these regulations.

PART IV.
APPLICABILITY OF STATE AND FEDERAL
POLICIES.

§ 4.1. Applicability of state policies.

No stalement in these regulations shall be construed as
limiting in any way the rights of participants in research
under regulations promulgated by the board pursvant to §§
53.1-5 and 53.1-5.1 of the Code of Virginia.

§ 4.2. Applicability of federal policies.

Human research which IS subject to policies and
regulations for the profection of human participants
promulgated by any agency of the federal government
shall be exempted from these regulations. Annual
certification shall be made to the director and the board
that exempted projects have complied with the policies
and reguliations of federal agencies.

VA.R. Doc. No. R95-150; Filed November 22, 1994, 11:28 a.m.

ok Ok kb ok % K

REGISTRAR'S NOTICE: The following regulatory action is
exempt from the Administrative Process Act in accordance
with § 9-614:41 C 4¢a) of the Code of Virginia, which
excludes regulations that are necessary fo conform {o
changes in Virginia statutory law where no agency
discretion is involved. The Department of Corrections wiil
receive, consider and respond to petitions by any
interested person at any time with respect to
recensideration or revision.

Title of Regulation; VR 230-30-807, Supervision Fee Rules,
Regulations, and Procedures (REPEALED).

Statutory Authority: § 53.1-150 of the Code of Virginia.

Effective Date: January 12, 1995.

Summary:

Section 53.1-150 of the Code of Virginia has been
amended to repeal supervision fees in favor of a cost
of confinement supervision or participation. Previously,
offenders were required fo make supervision payments
directly to the supervising officer or Community
Diversion Incentive (CDI} case manager. Under the
new law, offenders are required to make cost
paymenits fo the clerk of the sentencing court.
Consequently, § 53.1-150 of the (Code of Virginia no
longer requires the Board of Corrections o promulgate
supervision fee regulation.

VAR, Doc. No. R95-149; Filed November 22, 1994, 11:28 am.

BOARD FOR GEOLOGY

Title of Regulation: VR 335-01-2. Rules and Regulations
for the Virginia Board for Geology.

Statutory Authority: § 54.1-1402 of the Code of Virginia.
Effective Date: February 1, 1995.

Summary:

The revisions are limited fo an adjustment of fees in
§ L3 fo comply with § 54.I-113 of the Code of
Virginia; the addition of language fo § 1.3 3 fo allow
the examination fee to be adjusted in accordance with
contracts competitively negotiated under the Virginia
Public Procurement Act; the addition of three new $25
fees to cover administrative costs to produce duplicate .
wall certificates, to produce certifications of lcensure
and to offset costs assopciated with fees paid by “bad”
checks; and the addition of § 1.6 to clearly establish
the status of a regulant during the period after
certification expiration and prior to reinstatement.

Summary of Public Comment and Agency Response: A
summary of comments made by the public and the
agency’s response may be obtained from the promulgating
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agency or viewed at the office of the Registrar of
Regulations.

Agency Contact: Copies of the regulation may be oblained
from Joan I. W. McMichael, Board Administrator,
Department of Professional and Occupational Regulation,
3600 West Broad Sireet, Richmond, VA 23230, telephone
{804) 367-8307. There may be a charge for copies.

VR 335-01-2. Rules and Regulations for the Virginia Board
for Geology.

PART L
GENERAL.

§ 1.1. Definitions.

The following words and terms when. used in these
regulations, shall have the following meaning unless the
context ciearly indicaies otherwise:

“Board” means the Board for Geology.
in the public

“Geologist” means a person engaged
practice of geology.

“Geology” means the science dealing with (i) the earth
and its history in general; (ii) the investigation, prediction,
evaluation, and location of materials and structures which
compose the earth; (iii) the natural processes that cause
changes in the earth; and (iv) the application of
knowledge of the earth, its processes, and its constituent
rocks, minerals, liquids, gases and other natural materials.

“Practice of geology” means the performance of any
service or work for the general public wherein the
principles and methods of geology are applied.

“Qualified geologist” means an uncertified person who
possesses all the qualifications specified in this chapier §
54.1-1403 of the Code of Virginia for certification.

“Virginia certified professional geologist” means a person
who possesses all qualifications specified in this chapter
for certification and whose competence has heen attested
by the board through certification.

§ 1.2. Determining qualifications for applicants.

In determining the qualifications of an applicant for
ceriification, a majority vote of members of the board
shall be required.

§ 1.3. Fees.

All fees for application, examination, renewal, and
reinstatement shall be established by the board pursuant to
§ 54.1-201 of the Code of Virginia. All fees are
nonrefundable and shall not be prorated.

1. The application fee for certification shall be $100.

2. The fee for renewal of certification shall be § 186
10 .

3. The fee for taking the examination or
reexamination for certification shall be $ 75 100 . [

This examination fee 45 subject to fees charged to the
Regotinted and contrected for in compliance wWwith the
Virginic Publie Proewrement Act Fees may be
adiusted and charged to the eandidete in accordanee
with this contreet The fee for examination or
reexamination is subject to contracted charges to the
department by an outside vendor. These contracts are
competitively negotiated and bargained for in
compliance with the Virginia Public Procurement Act
(§ 11-35 et seq. of the Code of Virginia). Fees may be
adjusfed and charged fo the candidate in accordance
with this confract. }

4. The penalty fee for late renewal shall be § 56 55
in addition to the renewal fee.

5. The reinstatement fee shaill be § 208 220 .
8. The fee for duplicate wall certificates shall be §25.

[ + The fee for & Certificate of Licensure shall be
$35: ]

[ & 7. ] The fee for paying any of the above fees witl
a check or other instrument not honored by the bank
or other financial instifution upon which it is drawn
shall be $25.

§ 1.4. Expiration, renewal and fee of certificate holders.

A, Certificates issued under these regulations shall expire
on August 31 of the odd-numbered year following the date
of issuance. Certificate holders shall be notified by mail of
the fee and the procedure for certificate renewal at least
45 days before the certificate expires. Each certificate
holder desiring to renew his certificate shall submit {he
renewal notice with the appropriate fee before the
certificate expires.

B. There shall be a penalty fee for late renewal
assessed in addition to the renewal fee for any certificate
holder failing fo renew the certificate within 30 days
following the date of expiration.

C. Failure to receive written notice from the
Department of Comeree Professional and Occupational
Regulation does not relieve the regulant from the
requirement to renew his certificate. If the certificate
holder fails to receive the renewal notice, a copy of the
certificate may be submitied with the required fee.

D. The date a fee is received by the Depariment of
Commeree Professional and Occupational Regulation , or
its agent, will be used to determine whether a penalty fer
or the requirement for reinstatement of a certificate i
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applicable,

E. Revoked or suspended certificaies are not renewable
until reinstated by the board.
$ 1.5. Reinstatements.
If the certificate holder fails to renew the certificate
within six months following. the expiration date, the
certificate holder will be required to apply for
reinstatement of the certificate, The applicant will be
required to present reasons that the cerfificate was
allowed to expire, and the board may grant reinstatement
of the certificate, or require requalification or
reexamination, or both. The application fee for
reinstatement of a certificate shall be an amount equal to
twice the renewal fee. '

¢ L6 Status of certification during the period prior fo
reinstatement.

A. Reinstated certifications shall continue to have the
same certification number and shall be assigned an
expiration date two years from the previous expiration
date of the certification.

B. Reinstated certifications shall be regarded as having
been continuously licensed without inferruption. Therefore,
the holder of the reinstated certification shall remain
under the disciplinary authority of the board during this
‘entire period and may be held accountable for his
activities during this period.

C. Certifications which are not renewed or reinstated
shall be regarded as expired from the date of the
expirafion forward.

§ +6- 1.7. Use of seal

A certified professional geologist may apply a rubber
stamp or preprinted seal to final and complete cover
sheets and to each original sheet of plans or drawings
prepared or reviewed and approved by the regulant. The
seal may bhe applied to the cover sheet of technical
reports and specifications prepared or reviewed and
approved by the regulant.

L. All seal imprints on final documents shall be
signed. ’ '

2. Application of the seal and signature indicates
acceptance of responsibility for work shown thereon.

3. The seal shail conform in detail and size to the
design iliustrated helow:
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* The number referred to is the number, usually three or
four digits, as shown on the wall certificate and is the

‘license renewal number issued each biennium as indicaied

on the licensee’s pocket card. The number will not change
every two years, but is permanent.

PART 1I.
ENTRY.

§ 2.1. Qualifications for certification.

Each applicant for certification as a certified
professional geologist in Virginia shall meet the education,
experience and examination requirements as specified in §
54.1-1403 of the Code of Virginia.

% 2.2. Certification by reciprocity.

Any person certified, registered or licensed in another
state, jurisdiction or territory of the Uaited States may be
granted a Virginia certificate without written examination,
provided that:

1. The applicant meets all the
certification in Virginia; and

requirements for

2. The applicant holds a currently valid license in
good standing in another jurisdiction based upon
successful completion of a comparable exam.

PART II1.
STANDARDS OF PRACTICE AND CONDUCT.

§ 3.1. Disclosure.
A certified professional geologist:
1. Shall not submit any false statements or fail to
disclose any facts requested concerning his or

another’s application for certification.

2. Shall not falsely or maliciously attempt to injure the
reputation or business of another.

3. Shali not engage in any {fraud, deceit,
misrepresentation in advertising, in soliciting or
providing professional services.

or
in
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4, Shall not knowingly sign, stamp, or seal any plans,
drawings, blueprints, surveys, reports, specifications, or
other documents not prepared or reviewed and
approved by the certificate holder.

5. Shall make full disclosure to all parties of:

a. Any transaction involving payments made to any
person for the purpose of securing a contract,
assignment, or engagement; or

b. Any monetary, financial or beneficial interest he
may have in any coniract or entity providing goods
or services, ofher than his professional services, to a
project or engagement.

6. Shall express an opinion only when it is founded on
adequate knowledge of established facts at issue, on a
background of technical competence in the subject
matter, and on an honest conviction of the accuracy
of the testimony when serving as an expert or
technical witness before any court, commission, or
other tribunal

Y. Shall provide adequate representation of his
qualifications and scope of responsibilities for all
previous experience claimed when negotiating with
prospective clients. )

§ 3.2. Compliance with other laws.
A certified professional geologist:

1. Shall comply with ali federal, state, and local
building, fire, safety, real estate, or mining codes, as
well as any other laws, codes, ordinances, or
regulations pertaining o the practice of geology.

2. Shall not violate any state or federal criminal
statute involving fraud, misrepresentation,
embezzlement, bribery, theft, forgery, or breach of
fiduciary duty relating to his professional practice.

3. Shall immediately notify the client or employer and
the appropriate regulatory agency if his professional
judgment is overruled and not adhered to in
circumstances of a serious t{hreat to the public health,
safety, or welfare. If appropriate remedial action is
not taken within a reasonable amount of time after
making the report, he shall notify the appropriate
governmental authority of the spec1f1c nature of the
public threat.

4. Shall give written notice to the board, and shall
cooperate with the board and the department in
furnishing any further information or assistance
needed, if he knows or believes that another
geologist/firm may be violating any of the provisions
of Chapter 14 ; (§ 54.1-1400 ef seq.) of Title 54.1 of
the Code of Virginia, or these regulations.

§ 3.3. Conflicts of interest.
A certified professional geologist shall not:

1. Accept any work on any project or other
professional engagement when a duty to a client or to
the public would conflict with his personal interest or
the interest of another client, umless immediate
disctosure of all material facts of the conflict is made
to each client related to the project or engagement.

2. Accept compensation for services related to the
same project or professional engagement from more
than one party without making prior full disclosure to
all parties involved.

3. Offer, either directly or indirectly, any commission,
political contribution, or other consideration in seeking
work except to secure a salaried position through
employment agencies.

§ 3.4. Competence for assignments.
A certified professional geoiogist:

1. Shall exercise reasonable care when rendering
professional services and shall apply the technical
knowledge and skills ordinarily applied by practicing
geologists.

2. Shall not accept any professional assignment ox
engagement that he is not competent to perform by
~ way of education, technical knowledge, or experience.
An assignment requiring education or experience
outside his field of compsetence may bhe accepted
provided:

a. His professional services are restricted to those
phases of the project in which he is qualified; and

b. All other phases of the project are performed by
qualified associates, consultants, or employees.

§ 3.5. Grounds for suspension, revocation, or denial to
renew or grant certification.

A. The heard may suspend, revoke, or refuse fo renew
the certification of any geotogist who, after a hearing as
provided in the Administrative Process Act ( Virginia Cede
§ 9-6.14:1 threugh 9-6:14:2F et seq. of the Code of Virginia
), is found to have committed:

1. Fraud or deceit in obtaining certlflcatlon {See t;
54-1.20(5) of the Code of Virginia) ;

2. Any violation of Part III - Standards of Practice
and Conduct, other regulations of the board, or
governing statutes of the board; or

3. An act or acts of negligence, incompetence, or
misconduct in the practice of geology as a certifie

Virginia Register of Regulations

814



Final Regulations

professional geologist.

B. A person shall not be refused a. certificate based
solely on the prior conviciion of a crime unless that
conviction directly reiates to .the geology _p_rofession,

¥ 3.6. Reissuance of certificate after revocation.

An individual whose certificate has been revoked in
accordance with § 3.5 above shall file a new application
and obtain approval of the board fo regain the certificate.

VA.R. Doc. No, R85-129; Filed November 16, 1994, 11:54 a.m.

Far affice uesa enly
Licd___ .
pate___ .
¢ode__
: COMMONWEALTR OF VIRGINIA

DEPT. OF PROFESSIONAL AND
OCCUPATIONAL REGULATION
POST OFFICE BOY 11066
RICHMOND, VIRGINIA 23230-1066

APPLICATION FOR CERTIFICATION RS A
YIRGINIA CERTIFIED PROFESSIONAL GEQLOGIST

A, GEIiEm INmmTIDN

NAME IN FULL: 55Kz

FIRY NAME:
BUSINESS STREET:
ADDRESS:
CITY: STRTE: TIPs

PHONE NUMBER: { )

STREET:

RESIDENCE cITY: STATE: 2IP:
ADDRESS:

PHONE NUMBER: { H
ADDRESS FOR CORESPONDENCE: RESIDENCE ) BUSINESS
CITIZENSEIP: BIRTH NATURALIZED
BIRTHDATE: - PLACE:

B. EDUCATION: (List in cl‘!ronoloqicnl order the nama and lecation of institution
beyond high schecl, time attended, year of graduatian,) '

R HAKE OF ¥EARS GEGRER CRADUATE WORK] HAJQ'R

THSTITUTION ATTEHMOED RECEIVED COMPLETED ]
|

1

q

: !

: ‘

: ;

' i

i !

/ —

HOTE: Applicant must uge this form, a recuze cannot ha substitutod.
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APPLICANT'S NAME

€. TRAINING AND EXPERIENCE: Record your professional practice in sequence,
starting with your most recent position. A&Atrtach
an additjional aheet if needed.

B3] 123 Y 4
NAME AND ADDRESS OF| DATE TIME SPENT SIGHATURE OF -nrs:l
FMPLOYER, POSITION HONTH/YEAR | __ YEBRE & MONTHS PERSON OR SUPER-
TITLE & BRIEF JOB VISOR, INCLUDE
DESCRIPTION TYPEWRITTER

NAME, ADDRESS,
PHONE NUMRER.

FROM| T

i

Cancurrent engagesant in qraduats study nnd caployment uill pot be countad
for more than the educational requirement unlogs the applicast can adequatoly
provide evidence to support full tise employment in additlon to tha yraduate
hours submictod for consadoration.

APPLICAIT'S DALE

separate sheet.,

l. Are you currently registered/certified/licenaed a3 a geologist in any other
jurisdiction? (yea or noj
I1f yesa, what state? -

2. Inwhich state(a) was your registration/certification.licensed granted on the
basisof awrittenexamination?
(Please have tha state involved submit a verification of certification.)

3. FHas any state denied you regigtration/certification/license, revoked or
declined sama?
If yes, please explain on a eeparats sheet.

4. Have you ever been convicted of a felony or misdemeanor? (other than traffic
infractions) {yes or no) - If yes, please explain on a

S. How do you wish to qualify for cartification?
Reciprocity Examination Waiver

6. REFERENCES. At least one reference must be from qualified or certified
geolcgist. A total of threa references are required.

HAME, ADDRESS AND PEONE NUMBER

c.

F. Name EXACTLY as you want it to appsar on your cartificate:

B. AFFIDAVIT

Statact CountyorcCityof
—————e e

The undersigned being duly sworn cays that ha is tha persaa whe executed this
application, that the satatements herein contained are true. that ha has not
withheld or suppressed any information that might affect thia application, and
that he has read and understands this affidavit.

signature of Applicant:

Subecribed and sworn to before me thic day of 13

Slgnature of Notary Publlc:

Hy commission expires:

suonenday [eurg
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COWMONWEALTH of VIRGINIA

il 1 and O QEPUTY DIRECTORS:

RAY ALLEN, JAL Dep of Pr P THOMAS A GELGZIN
ety JE0DWEST BADAD STREET, RIGHMOND, VIRGNIA 232304357 P ey i

PEGGY S McCREREY

AECAR ATOAT FPROGRRIS

JAMES 1. GUFFEY
M ESTIGATION ArD ADLILGICATION

VIRGINIA BOARD FOR GECLOGY

APPLICRANT CHECE=-OFF FTORM

Dear Applicant:

Please review your application and qualifications prier to
making applicatien, since your application fee is neot refundable.
The following check=-off sheet is provided for your convenience (not
o be returned to the Board) as your appllcatlcn package cannot be
reviewed by the Board without the appropriate infermationm,

++ ++ +++

Prior to mailing my application package te the Board, T have
made certain that the Ffollowing items were complete and

appropriate:

1. Application fee &f $100.00 made payable to the
Treasurer of Virginia.

2. ¢ompleted and notarized application form.

3. Sent verification of my registratien if registered in
another state.

4, Reguested completion of Form G-4 and transcriptn

raflecting all college course work and vorification og
my degree.

5. All experience listed under ltem O ot the arolicatien
veritied.

6. Three references in sealed envelopes |

cortiiicd gualogi:

groiegists,
oenalrenrs.

COMMONWEALYTH OF VIRGINIA
BOARD FOR PROFESSIONAL GEOLOGISTS
APPLICATION FOR CERTIFICATION AS A
VIRGINIA CERTIFIED PROFESSIONAL GEGLOGISTS

INSTRUCTIONS

1. All applirants mast have a thorough knowledge of the Rules and Regulacicns
of the Board.

2. Forma shall be typewritten or printed legibly in their entirety exceot lor
gignatures. The applicant ghall assume full responsibilicy for Ziling all
reguired documentation, referencea, and verificationRs.

3. RECIPROCITY: If you are registered or certified in another jurisdiction, lisk
all states in item 1 {DPOR form G-2). List all states in ltem 2 in which you
took a writtén examinaticen. Have DPOR Form G=1 cempleted by mach state in which
you are registered. You zhould enclose a stamped, addreased envelora with the
DPOR Form C-3 for return directly to this Board.

4. EDUCATION: Your degree(a) muat be verified by each school attended
{BPOR Form G=4). A transctript of ail college courses for which credit ia
sought muat aiso be submitted.

5. - REFERENCES: One copy ©f DPOR Form G-5 shall be supplied o each of the
referencea listed in Irem 5 {DPOR Form G-2). All references Must Se
profesaional associates e acquaintances. One refercnce must be from an
eligible or certified soil ecisncist. All references musc have known the
applicant for at leaste one year. All completed rererences fuat ba recurned to
the applicant in a sealed énvelope signed by the fergon supplying the reference,
or may be returned directly to the Board. References must be submitted to tha
Board in the original aealed envelope. Pergsona verifying experience in ltem C
{DOE Form G-2) canmet also supply personal refereacecs.

6. TRAINING AND EXIPERIENCE RECORD: Under Item ¢ (FSrm GeZ) rocord all training
and experience. Use SEPARATE SHEETS IF HECESSARY. Make connige and and explicit
statementd giving a descriprion of your ctasks, dutics and rituvre of wark
performed for each period Of employment. Lint your oxperiende in chronalegical
order with the mogt rocent cngagement first. £ach TOriod of empioy#ent must Da
verified by a signature in Column F. This includes rerjed of uLlL’dﬂDlnvme“:,
which may be verified by an assocciate or client. Thia may be done by Conying the
completed Form and oubmitting that copy with the rogquired nignature. ALl
verifications mugt actompany the initial application torm.

7. FEES: Fach applicfation muat be accompanicd by an applicazion fee.  Checkn
must be made payable to tho Treasurer of Virgiaid and returned i the encloseg
envelape. ALY fona apa not refundablo.

B. All supplementary papera accompanying the srplidaf:on st b coonteied ey
the applicant’s name.

9, EYAHINATION: Comploted applications mueat L roceiwvid 1n rhen
prier to the uxam. u will o notilied wichin 45 TR N
bean approvird tor the vxam.  Showld you have any turel [ TSIV
the Doard effice at (d04) J6T~dbib,

APPLICATION NOT COMPLITED TN ACCORDAHCE WITH RUCTIONS

FILL 1 MROMPTLY BETUKNEDG TO THE AMPLIC

suonen3day eul
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VIRGINIA HOUSING DEVELOPMENT AUTHOREITY

NOTICE: The Virginia Housing Development Authority is
exempted from the Administrative Process Act (§ 9-6.14:1
et seq. of the Code of Virginia); however, under the
provisions of § 9-6.1422, it is required fo publish all
proposed and final regulations.

Title of Regulation; VR 400-01-0061. Rules and Regulations
General Provisions for Programs of the Virginia
Housing Development Authority.

Statutory Authority: § 36-55.30:3 of the Code of Virginia.
Effective Date: November 16, 1994.
Mary;
The amendment changes the requirement that the
authorily reexamine and redelermine the income and
eligibility of occupants of multi-family dwelling units
from every twe years to every three years.

Summary of Public Comment and Agency Response: No
public comment was received by the promulgating agency.

Agency Contact: Copies of the regulation may be obtained
from J. Judson McKellar, Jr., General Counsel, Virginia
Housing Development Authority, 601 South Belvidere
Street, Richmond, VA 23220, telephone (804) 782-1986.
There may be a charge for copies.

VR 400-01-0001. Rules and Regulations - General Provisions
for Programs of the Virginia Housing Development
Authority,

§ 1. Definitions.

The following words and terms, when used in these
regulations, shali have the following meaning, unless the
context clearly indicates otherwise:

“Act” means the Virginia Housing Development
Authority Act, being Chapter 1.2 (§ 36-55.24 et seq.) of
Title 36 of the Code of Virginia.

“Adjusted family income” means the fotal annual income
of a person or all members of a family residing or
intending to reside in a dwelling unit, from whatever
source derived and before taxes or withholdings, less the
total of the credits applicable to such person or family,
computed in accordance with the following: (i) a credit in
an amount equal to $1,000 for each dependent family
member other than such a family member qualifying
under (vi) below; (ii) a credit in an amouni equal fo the
lesser of $1,000 or 10% of such total annual income; (iii)
a credit in an amount equal to all income of such person
or any such family member of an unusual or temporary
nature and not related to such person’s or family
meimber’s regular employment, to the extent approved by
the executive director; (iv) a credit in an amount equal to

all earnings of any family member who is a2 minor under
18 years of age or who is physically or mentally
handicapped, as determined on the hasis of medical
evidence from a licensed physician or other appropriate
evidence satisfactory to the executive director; (v) a credit
in an amount equal to such person or family’s medical
expenses, not compensated for or covered by insurance, in
excess of 3.0% of such total annual income; and (vi} a
credit in an amount equal to 1/2 of the total annual
income of all family members over 18 years of age who
are secondary wage earners in the family, provided,
however, that such credit shall not exceed the amount of
$2,500. If federal law or rules and regulations impose
limitations on the incomes of the persons or families who
may own or occupy a single family dwelling unit or
multi-family residential housing development, the authority
may provide in its rules and regulations that the adjusted
family income shall be computed, for the purpose of
determining eligibility for ownership or occupancy of such
single family dwelling unit or the dwelling units in such
multi-family residential housing development (or, if so
provided in the applicable rules and regulations of the
authority, only those dwelling units in such development
which are subject to such federal income limitations), in
the manner Specified by such federal law or rules and
regulations (subject to such modifications as may hbe
provided in or authorized by the applicable rules and
regulations of the authority) rather than in the manner
provided in the preceding senience.

“Applicant” means an individual, corporation,
partnership, limited partnership, joint venture, trust, firm,
association, public body or other legal entity or any
combination thereof, making application to receive an
authority mortgage loan or other assistance under the Act.

“Application” means a request for an authority mortgage
loan or other assistance under the Act.

“Authority” means the Virginia Housing Development
Authority.

“Authority morigage loan” or “mortgage loan” means a
loan which is made or financed or is io be made or
financed, in whole or in part, by the authority pursuant to
these rules and regulations and is secured or is to be
secured by a mortgage.

“Board”
authority.

means the Board of Commissioners of the

“Dwelling unit” or “unit” means a unit of living
accommodations intended for occupancy by one person or
family.

“Executive director’” means the executive director of the
authority or any other officer or employee of the authority
who is authorized to act on his behalf or on behalf of the
authority pursuant to a resolution of the board.

“FHA” means the Federal Housing Administration and
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any successor entity.

“For-profit housing sponsor” means a housing sponsor
which is organized for profit and may be required by the
authority to agree to limit its profit in connection with the
sponsorship of authority financed housing in accordance
with the terms and conditions of the Act and these rules
and regulations and subject to the regulatory powers of
the authority.

“Gross family income” or ‘gross Income” means the
combined annualized gross income of all persons residing
or intending to reside in a dwelling unit, from whatever
source derived and before taxes or withholdings. For the
purpose of this definition, annualized gross income means
gross monthly income multiplied by 12. Gross monthly
income is the sum of monthly gross pay ; plus any
additional income from overtime, part-time employment,
bonuses, dividends, interest, royalties, pensions, Veterans
Administration compensation, net rental income : plus
other income (such as alimony, child support, public
assistance, sick pay, social security benefifs, unemployment
compensation, income received from trusts, and income
received from business activities or investments).

“Household” means, in the context of the financing of a
single family dwelling unit, two or more individuals living
together on the premises as a single nonprofit
housekeeping unit.

“Multi-family dwelling unit” means a dwelling unit in
multi-family residential housing.

“Nonprofit housing sponsor” means a housing sponsor
which is organized not for profit and may be required by
the authority to agree not to receive any limited dividend
distributions from the ownership and operation of a
housing development.

“Person” means:
1. An individual who is 62 or more years of age;

2. An individual whe is handicapped or disabled, as
determined by the exXecutive director on the basis of
medical evidence from a licensed physician or other
appropriate evidence satisfactory te the executive
director; or

3. An individual who is neither handicapped nor
disabled nor 62 or more years of age; provided that
the board may from time to time by resolution (i)
limit the number of, fix the maximum number of
bedrooms contained in, or otherwise impose
restrictions and limitations with respect to single
family dwelling units that may be financed by the
authority for occupancy by such individuals and (ii)
limit the percentage of multi-family dwelling uniis
within a multi-family residential housing development
that may be made available for occupancy by such
individuals or otherwise impose restrictions and

limitations with respect fo mulli-family dwelling units
intended for occupancy by such individuals.

“Rent” means the rent or other occupancy charge
applicable to a dwelling unit within a housing development
operated on a rental basis or owned and operated on a
cooperative basis.

“Reservation” means the official action, as evidenced in
writing, taken by the authority to designate a specified
amount of funds for the financing of a mortgage loan on a
single family dwelling unit.

“Single family dwelling unit” means a dwelling unit in
single family residential housing.

The foregoing words and terms, when used in any other
rules and regulations of the authority, shall have the same
meaning as set forth above, unless otherwise defined in
such rules and regulations. Terms defined in the Act and
used and not otherwise defined herein shall have the same
meaning ascribed to them in the AcL

§ 2. Eligibility for occupancy.

A. The board shall from time to time establish, by
resolution or by rules and regulations, income limitations
with respect to single family dwelling units financed or to
be financed by the authority. Such income limits may vary
based upon the area of the state, type of program, the
size and circumstances of the person or household, the
type and characteristics of the single-family dwelling unit,
and any other factors determined by the hboard to be
necessary or appropriate for the administration of its
programs. Such resolution or rules and regulations shalil
specify whether the person's or household’s income shall
be calculated as adjusted family income or gross income.
To be considered eligible for the financing of a single
family dwelling unit, a person or household shall not have
an adjusted family income or gross income, as applicable,
which exceeds the applicable limitation established by the
board. It shall be the responsibility of each applicant for
the financing of a single family dwelling unit to report
accurately and completely his adjusted family income or
gross income, as applicable, household composition and
such other information relating to eligibility for occupancy
as the executive director may require and to provide the
authority with verification thereof.

B. To be considered eligible for occupancy of a
multi-family dwelling unit financed by an authority
mortgage loan, a person or family shall not have an
adjusted family income greater thanm (i) in the case of a
multi-family dwelling unit for which the board has
approved the mortgage loan prior to November 15, 1991,
seven times the total annual rent, including utilities except
telephone, applicable to such dwelling unit; provided,
however, that the board may from time to fime establish,
by .resolution or by rules and regulations, lower income
limits for occupancy of such dwelling unit; and provided
further that in the case of any dwelling unit for which no
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amounts are payable by or on behall of such person or
family or the amounts payable by or on behalf of such
person or family are deemed by the board not to be rent,
the income limits shall be established by the board by
resolution or by rules and regulations; or _(ii)} in the case
of a multi-family "dwelling unit for which the board has
approved the mortgage loan on or after November 15,
1991, such percentage of the area median gross income as
the board may from time to time establish by resolution
or by rules and regulations for occupancy of such dwelling
unit. In the case of a mulii-family dwelling unit described
in (i) above, the mortgagor and the authority may agree
to apply an income limit established pursuant to (ii) above
in lieu of the income. limit sef forth in (i) above.

C. 1t shall be the responsibility of the housing sponsor to
examine and determine the income and eligibility of
applicants for occupancy of  multi-family dwelling units,
report such determinations to the authority in such form
as the eXecutive director’ may require, reexamine and
redetermine the irnicome and eligibility of all occupants of
such dwelling units every twe fthree years or at more
frequent intervals if required by the execuiive director,
and report such redeterminations te the authority in such
form as the executive director may require. It shall be the
responsibility of each applicant for occupancy of a
muiti-family dwelling unit, and of each occupant of such
dwelling units, to report accurately and complefely his
adjusted family’s: income, family composition and such
other information relating to eligibility for occupancy as
the executive director may require and to provide the
housing sponsor and'the authority with verification thereof
at the times of examination and reexamination of income
and eligibility as' aforesaid.

D. With respect to a person or family -occupying a
multi-family - dwelling uanii, if a periodic reexamination and
redetermination of - the adjusted family’s income and
eligibility as provided ‘in subsection C  of ihis seciion
establishes that such person’'s or family’s adjusted family
income then exceeds the maximum limit for occupancy of
such dwelling unit - applicable at the time of such
reexamination and redetermination, such person or family
shall be permitied to coniinue {o occupy such dwelling
unit; provided, however, thal during the period that such
person’s or family’s adjusted family income exceeds such
maximum lmit, such person or family may be required
by the executive director to pay such rent, carrying
charges or surcharge as determined by the executive
director in accordance with a -schedule prescribed or
approved by him. If such- person’s or family's adjusted
family income shall exceed such maximum limit for a
period of six months or more, the executive -director may
direct or permit the housing spomsor fo terminate the
tenancy or interest by giving writien notice of termination
to such person or family specifying the reason for such
termination and giving such person or family nof less than
90 days {or such longer period: of time as the authority
shkall determine to be necessary to find suitable alternative
housing) within which to- vacate such dwelling unif. If any
person or family residing in a housing development which

is a cooperative 1S so required to be removed from the
housing development, such person or family shall be
discharged  from- any liability .on -any note, bond or other
evidence of :indebiedness relating thereto. and shail be
reimbursed for alli sums paid by such person or family to
the housing sponsor on account of the purchase of stock
or debentures:.as a condifion- of occupancy in such
cooperative and any additional -sums payable to such
person or family in accordance with a schedule prescribed
or approved by the authority, subject however i{o the
terms of .any instrument or agreement relating to such
cooperative or the occupancy thereof.

§ 3. Forms.

Forms of documents, instruments and agreements to be
employed with respect to the processing of applications,
the: making or financing of loans under these rules and
regulations, - the issuance and sale of authority notes and
bonds, and any other matters relating to such loans and
the implementation and administration of the authority’s
programs shall be prepared, revised and amended from
time to time wunder the direction and -control of the
executive director.

§ 4. Interest rates.

The executive director shall establish the interest rate or
rates to be charged in connection with any loan made or
financed under these rules and regulations. To the extent
permitted by the documenfs .reiating to the loan, the
executive director may adjust- at-any time and from time
to time the interest rate or rates charged on such loan.
Without limiting the foregoing, the interest rate or rates
may be adjusted if such adjustment is determined to be
necessary or appropriate- by the executive director as a
result of any aliocation or reallocation of such loan to or
among the authority's note or bond funds-or any other
funds of the authority. Any interest rate or rates
established pursuant to this § 4 shall reflect the intent
expressed in subdivision 3 of subsection A of § 36-55.33:1
of the Code of Virginia. -

§ 5. Federally assisted loans.

When a housing development or dwelling unit financed
by a loan under these rules and regulations or otherwise
assisted by the authority is subject to federal mortgage
insurance or is otherwise assisted or aided, directly or
indirectly, - by - the federal- governmeni. or where the
authority assists- in the administration of any federal
program, the applicable federal law .and rtules and
regulations shall -be contrelling over any - inconsistent
provision hereof. . . :

§ 6. Admimstratlon of state and federa] prograras;
acceptance of aid and guarantees o i

‘A. The board by resoluticm may authorize t.he.‘authority
to operate and administer any program. tc provide loans or
other housing assistance for persons and families of low
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and moderate income and, in furtherance thereof, to enter
into agreements or other transactions with the federal
government, the Commonwealth of Virginia or any
governmental agency thereof, any municipality or any
other persons or entities and to take such other action as
shall be necessary or appropriaie for the purpose of
operating and administering, on behalf of or in cooperation
with any of the foregoing, any such program.

B. The board by resolution may authorize the
acceptance by the authority of gifts, grants, loans,
contributions or other aid, including insurance and
guarantees, from the federal government, the

Commonwealth of Virginia or any agency thereof, or any
other source in furtherance of the purposes of the Act, do
any and all things necessary in order to avail itself of
such aid, agree and comply with such conditions upon
which such gifts, grants, loans, coatributions, insurance,
guarantees or ofher aid may be made, and authorize and
direct the execution on behalf of the authority of any
instrument or agreement which it considers necessary or
appropriate to implement any such gifts, grants, loans,
contributions, insurance guarantees or other aid.

C. Without limitation on the provisions of subsection B of
this section, the board by resolution may authorize the
acceptance by the authority of any insurance or guarantee
or commitment to insure or guarantee its bonds or notes
and any grant with respect to such bonds or notes,
whether insured, guaranteed or otherwise, and may
authorize and direct the execution on behall of the
authority of any instrument or agreement which it
considers necessary or appropriate with respect thereto.

§ 7. Assistance of mortgage lenders.

The authority may, at its option, utilize the assistance
and services of mortgage lenders in the processing,
originating, disbursing and servicing of loans under these
rules and regulations. The executive director is authorized
to take such action and to execule such agreements and
documents as he shall deem necessary or appropriate in
order to procure, maintain and supervise such assistance
and services. In the case of authority mortgage loans to be
financed from the proceeds of obligations issued by the
authority pursuant to § 36-56.37:1 of the Code of Virginia,
the authority shall be required te , if and to the extent
required thereby, utilize such assistance and services of
mortgage lenders in the origination and servicing of such
authority morigage loans.

§ 8. Purchase of mortgage loans.

A. The authority may from time to time, pursuant and
subject to its rules and regulations, purchase mortgage
loans from morigage lenders. In furtherance thereof, the
executive director may request mortgage lenders to submit
offers to sell mortgage loans to the authority in such
manner, within such time period and subject to such terms
and conditions as he shall specify in such request. The
executive director may take such action as he shall deem

necessary or appropriate to solicit offers to sell mortgage
loans, including mailing of the request fo mortgage
lenders, advertising in newspapers or other publications
and any other methods of public announcement which he
may select as appropriate under the circumstances. The
executive director may also consider and accept offers for
sale of individual mortgage loans submitted from time to
time to the authority without any solicitation therefor by
the authority.

B. The authority shall require as a condition of the
purchase of any mortgage loans from a mortgage lender
pursuant to this section that such mortgage lender within
180 days from the receipt of proceeds of such purchase
shall enter into written commitments to make, and shall
thereafter proceed as prompily as practical to make and
disburse from such proceeds, residential mortgage loans in
the Commonwealth of Virginia having a stated maturity of
not less than 20 years from the date thereof in an
aggregate principal amount equal to the amount of such
proceeds.

C. At or before the purchase of any mortgage loan
pursuant to this seciion, the mortgage lender shall certify
to the anthority that the mortgage loan would in all
respects be a prudent investment and that the proceeds of
the purchase of the mortgage loan shall be invested as
provided in subsection B of this section or invested in
short-term obligations pending such investment.

D. The purchase price for any mortgage loan to be
purchased by the authority pursuant to this section shall
be established in accordance with subdivision (2) of §
36-55.35 of the Code of Virginia,

§ 9. Waiver.

The executive director may for good cause in any
particular case waive or vary any of the provisions of
these rules and regulations to the extent not inconsistent
with the Act or with other applicable provisions of law.

§ 10. Amendment.

These rules and regulations may be amended and
supplemented by the board at such fimes and in such
manner as it may determine, to the extent not inconsistent
with the Act or with other applicable provisions of law.

§ 11. Separability.

If any clause, sentence, paragraph, section or part of
these rules and regulations shall be adjudged by any court
of competent jurisdiction to be invalid, such judgment shall
not affect, impair or invalidate the remainder thereof, but
shall be confined in its operation to the clause, sentence,
paragraph, section or part thereof directly involved in the
controversy in which such judgment shall have been
rendered.

VAR, Doc, No, R95-130; Filed November 16, 19984, 12:24 p.m.
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Title of Regulation: VR 400-02-0061. Rules and Regulations
for Multi-Family Housing Developments,

Statutory Authority: § 36-55.30:3 of the Code of Virginia.

Effective Date: November 16, 1994.

Summary:

The amendments (i) provide for changes in the
processing of multi-family loan applications, (if)
eliminate regulatory provisions which are no longer
necessary or required  in the processing of such
applications, (iii) simplify various provisions, and (iv)
make minor clarifications and corrections. Processing
changes in the amendments include (a) earlier action
by the authority’s board on muiti-family loan
proposals, (b) eliminating unnecessary provisions
regarding solicitation of proposals, (¢} providing for
greater flexibility in the approval of morigage loan
increases, (dY deleting references to the housing
management handbook, which is no longer maintained
by the authority, (e) eliminating the reguirement for
general partners in a partnership morigagor to reiain
a 109 interest in net proceeds from any sale,
refinancing or other disposition of a development, (I}
removing detailed descriptions of those documents to
be submitted with loan applications, and (g} deleting
authorization to establish occupancy criteria and

priorities. o

Summary of Public Comment m'Agencv Regponge: No
public comment was received hy the promuigating agency.

Agency Contact: Copies of the regulation may be obtained
from J. Judson McKellar, Jr.,, General Counsel, Virginia
Housing Development Authority, 601 South Belvidere
Street, Richmond, VA 23220, 'telephone (804) 782-1986.
There may be a charge for copies.

VR 400-02-0001. Rutes and Regulations for Multi-Family
Housing Developments.

§ 1. Purpose and applicability.

The following rules and regulations will be applicable to
morigage loans which are made or {financed or are
proposed to be made or financed by the authority to
mortgagors to provide the construction and/or permanent
financing of multi-family housing developments (including
any such developments to be owned and operated on a
cooperative basis) intended for occupancy by persons and
families of low and moderate income (“development” or
“developments”). These rules and regulations shall be
applicable to the making of such mortgage loans directly
by the authority to mortgagors, the purchase of such
mortgage loans, the participation by the authority in such
morigage loans with morigage lenders and any other
manner of financing of such morigage loans under the

Act. These rules and regulations shall not, however, apply
to any developments which are subject to any other rules
and regulations adopied by the authority. If any mortgage
Inan is to provide either the construction or permanent
financing (but not both) of a development, these rules and
regulations shall be applicable to the extent determined by
the executive director to be appropriate for such financing.
If any development is subject to federal mortgage
insurance or is otherwise assisted or aided, direcily or
indirectly, by the federal government, the applicable
federal rules and regulations shall be controlling over any
inconsistent provision. Furthermore, if the mortgage loan
on any development is to be insured by the federal
government, the provisions of these rules and regulations
shall be applicahle to such development only to the extent
determined hy the executive director to be necessary in
order to (i) protect any interest of the authority which, in
the judgment of the executive director, is not adequately
protected by such insurance or by the implementation or
enforcement of the applicable federal rules, regulations or
requirements or (ii) to comply with the Act or fulfill the
authority’s public purpose and obligations thereunder.

. Developments shall include housing intended to be owned

and operated on a cooperative basis. The term
“construction,” as used herein, shall include the
rehabilitation, preservation or improvement of existing

structures.

Mortgage loans may be made or financed pursuant to
these rules and regulations only if and to the extent that
the authority has made or expects to make funds available
therefor.

Notwithstanding anything to the conirary herein, the
executive director is authorized with respect fo any
development {0 waive or modify any provision herein
where deemed appropriated by him for good cause, to the
extent not inconsistent with the Act and covenants and
agreements with the holders of ifs bonds.

All reviews, analyses, evaluations, inspections,
determinations and other actions by the authority pursuant
to the provisions of these rules and regulations shall be
made for the sole and exclusive benefit and protection of
the authority and shall not be construed ito waive or
modify any of the rights, benefits, privileges, duties,
liabilities or responsibilities of the authority, the
mortgagor, the contractor or other members of the
development team under the initial closing documents as
described in § # & of these rules and regulations.

These rules and regulations are intended to provide a
general description of the authority’s processing
requirements and not intended to include all actions
involved or required in the processing and administration
of mortgage loans under the authoriiy’s multi-family
housing programs. These rules and regulations are subject
fo change at any time by the authority and may be
supplemented by policies, rules and regulations adopted by
the authority from time to time with respect to any
particular development or developments or any

Virginia Register of Regulations

824



Final Regulations

multi-family housing program or programs.
§ 2. Income limits and general restrictions.

Under the authority’s rules and regulations, to be
eligible for occupancy of a multi-family dwelling unit, a
person or family shall not have an adjusted family income
(as defined therein) greater than (i) in the case of a
multi-family dwelling unit for which the board has
approved the mortgage loan prior to November 15, 1991,
seven times the annual rent, including utilities except
telephone, applicable to such dwelling unit; provided,
however, that the authority’s rules and regulations
authorize its board to establish from time to time by
resoluiion and by rules and regulations lower income
limits for initial occupancy; or (ii ) in the case of a
multi-family dwelling unit for which the board has
approved the mortgage loan on or after November 15,
1991, such percentage of the area median gross income as
the board may from fime to time establish by resolution
or by rules and regulations for occupancy of such dwelling
unit. In the case of a multi-family dwelling unit described
in (i) above, the mortgagor and the authority may agree
to apply an income limit established pursuant to (ii) above
in lieu of the income limit set forth in (i) above. Income
limits are established below in these rules and regulations
in addition to the limit set fortk in (i) above and in
implementation of the provisions of (ii) above.

In the case of developments for which the authority has
agreed to permit the mortgagor to establish and change
rents without the prior approval of the authority (as
described in, and subject to the provisions of, §§ H and
+4 10 and 13 of these rules and regulations), at least 209
of the units in each such development shall be occupied
or heid available for occupancy by persons and families
whose adjusted family incomes (at the time of their initial
occupancy) do not exceed 80% of the area median gross
income as determined by the authority, and the remaining
units shall be occupied or held available for occupancy by
persons and families whose adjusted family incomes (at
the time of their initial occupancy) do not exceed (i) in
the case of units for which the board has approved the
mortgage loan prior to November 15, 1991, 1509% of such
area median gross income as so determined or (ii) in the
case of units for which the board has approved the
mortgage loan on or after November 15, 1991, 115% of
such area median gross income as so determined. The
income limits applicable to persons and families at the
time of reexamination and redetermination of their
adjusted family incomes and eligibility subsequent to their
initial occupancy shall be as set forth in () or (i), as
applicable, in the preceding senience (or, in the case of
units described in (i) in the preceding sentence, such
lesser income limit equal to seven times the annual rent,
including ufilities except telephone, applicable to such
dwelling uniis).

The board may establish, in the resolution authorizing
any mortgage loan to finance a development under these
rules and regulations, income limits lower than those

provided herein or in the authority’s rules and regulations
for the occupants of the units in such development.

Furthermore, in the case of developments which are
subject to federal mortgage insurance or assistance or are
financed by notes or bonds exempt from federal income
taxation, federal regulations may establish lower income
limitations which in effect supersede the authority's
income limits as described above,

If federal law or rules and regulations impose
limitations on the incomes of the persons or families who
may occupy all or any of the units in a development, the
adjusted family incomes of applicants for occupancy of all
of the units in the development shall be compuied, for the
purpose of determining eligibility for occupancy thereof
hereunder and under the authorify’s rules and regulations,
in the manner specified in such federal law and rules and
regulations, subject to such modifications as the executive
director shall require or approve in order to facilitate
processing, review and approval of such applications.

Notwithstanding anything to the contrary herein, all
developments and the processing thereof under the terms
hereof must comply with (i) the Act; (ii) the applicable
federal laws and regulations governing the federal tax
exemption of the notes or bonds issued by the authority to
finance such developments; (iii) in the case of
developments subject to federal morigage insurance or
other assisiance, all applicable federal laws and regulations
relating thereto; and (iv) the requirements set forth in the
resolutions pursuant to which the notes or bonds are
issued by the authority to finance the developments.
Copies of the authority’s note and bond resolutions are
available upon request.

§ 3. Terms of mortgage loans.

The authority may make or finance mortgage loans
secured by a lien on real property or, subject to certain
limitations in the Act, a leasehold estate in order to
finance development intended for occupancy by persons
and families of low and moderate income. The term of
the mortgage loan shall be equal to (i) if the mortgage
loan is to finance the construction of the proposed
development, the period determined by the executive
director to be necessary to: (1) complete construction of
the development, (2) achieve sufficient occupancy to
support the development and (3) consummate the final
closing of the mortgage loan; plus (ii} if the morigage loan
is to finance the ownership and operation of the proposed
development, an amortization peried set forth in the
mortgage loan commitment but not to exceed 45 years.
The executive director may require that such amortization
period not extend beyond the termination date of any
federal insurance, assistance or subsidy.

Mortgage loans may be made to: (i) for-profit housing
sponsors in original principal amounis not fo exceed the
lesser of the maximum principal amount specified in the
mortgage loan commitment or such percentage of the
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housing development costs of the development as is
established in such commitment, but in no event to exceed
95%, and (ii) nonprofit housing sponsors in original
principal amounts not fo exceed the lesser of the
minimum principal amount specified in the mortgage loan
cominitment or such percentage of the housing
development costs of the development as is established in
such commitment, but in no event te exceed 100%.

The maximum principat amount and percentage of
housing development costs specified or established in the
mortgage loan commitment shall be determined by the
authority in such manner and based upon such factors as
it deems relevant to the security of the mortgage loan and
fuifiliment of its public purpose. Such factors may include
the fair market value of the proposed development as
completed, the economic feasibility and marketability of
the proposed develocpment at the rents necessary to pay
the debt service on the morigage loan and the operating
expenses of the proposed development, and the income
levels of the persons and families who would be able fo
afford tc pay such rents.

The categories of cost which shall be allowable by the
authority in the acguisition and construction of a
development financed under these rules and regulations
shall include the following: (i) construction costs, including
equipment, labor and materials furnished by the
mortgagor, contractor or subcontiractors, general
requirements for job supervision, an allowance for office
overhead of the contractor, building permii, bonds and
letters of credit fo assure completion, water, sewer and
other utility fees, and a coniractor’s profit or a profit and
risk allowance in leu thereof; (ii) architectural and
enginecring fees; (iii) interest on the mortgage loan; (iv)

real estate taxes, hazard insurance premiums and
mortgage insurance premiums; (v) title and recording
expenses; (vi) surveys; (vii) test borings; (viii) the

authority’s processing fees and financing fees; (ix)} legal
and accounting expenses; (x) in the case of a nonprofit
housing sponsor, organization and sponsor expenses,
consuliant fees, and a reserve to make the development
operational; (xi) off-site costs; (xii} the cost or fair market
value of the land and any improvements thereon to be
used in the development; (xiii) tenant relocation costs;
(xiv) operating reserves to be funded from proceeds of
the mortgage loan;, and (xv) amd such other categories of
costs which the executive director shall determine to be
reascnable and necessary for the acquisition and
construction of the development. The extent to which costs
in any of such categeries shall be allowable in respect of
a specific development and includable in the housing
development costs thereof as determined by the authority
at final closing shall be governed by the terms of the
authority’s cost certification guide for mortgagors,
contractors and certified public accountants (the “cost
certification guide”). The executive director is authorized
to prepare and from time to time revise the cost
certification guide. Copies of such guide shall be available
upon request. Upon completion of the acquisition and
construction of the development, the total of the housing

development costs shall be certified to the authority in
accordance with these rules and regulations and the cost
certification guide, subject to the review and deterinination
of the authority. In lieu of such certification of housing
development costs, the executive director may require
such other assurances of housing development costs as he
shall deem necessary to enable the authority to determine
with reasonable accuracy the actual amount of such
housing development costs.

The interest rate on the mortgage loan shall be
established at the initial closing and may be thereafter
adjusted in accordance with the authority’s rules and
regulations and terms of the deed of trust note. The
authority shall charge a processing fee and a financing fee
equal to 3505 of the morigage lean ameunt; unless the
executive direetor shall for goed eause reguire the
pevment of a different finaneing fee In such amounts as
the executive director determines fo be reascnable . Such
fee fees shall be payable at such times as hereinafter
provided or at such eother Hmes as required by the
execulive director shell for good eause require .

§ 4 Solicitation of prepesals:

The exceutive dircetor may from time ieo fime take sueh
aetion a5 he MOy decir necessary or preper in order io
selicit preposais for the finanecing of developmenis: Such
actions may inclide advertsing in newspapers apd eother
media; mailing of information (o prospeelive applieanis
and ether members of the publie; and any other metheds
of publie anncuncement which the exeeutive direetor may
seleet a5 opprepriate under the eireumstences: The
and eonditions with respect to the submission of propesals
and the selection of developments as he shalt consider
neeessary or Appreprinte: The execulive direeter mey
eause market studies and other researeh and analyses fo
be performed in order to determire the manner and
conditions under which aveilable funds of the authority
are te be allecated and such other matiers as he shall
deem apprepriate relating to the seleetion of propesals:
Iiheauthemymayaiseeeamder&néappmveﬁmﬁesaism

§ 5: 4. Application and acceptance for processing.

Application for a mortgage loan shall be commenced by
filing with the authority an application, on such form or
forms as the executive director may from time to time
prescribe, together with such documenis and additional
information as may be requested by the authority ;5
inchiding but pot Hmited {0 inddel site; elevation and unit
plans; information with respeet to the status ef the
eRy optHern or sales eontraet to gequire the site: an
evaluation of the need and effective demand for the
proposed development in the market ares of suek sites
information regarding the lepel, business and fHnaneist
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status and expericnee of the members of the applieants
ﬁfepesef}éeveiepmemte&maﬂdef%hepfmefpaismaﬂy
entity whieh i5 a member thereef; ineluding eurrent
finaneial stetements Owhich shell be eudited in the case of
a business entityy for the mortgager f existing);, the
general coniractor and the prineipals therein: information
regarding amenities and serviees propesed to be effered to
the tensnty: a preliminery estmate of the housiag
development eosts and the individual compenents thereof;
the preoposed sehedule of remis: a preliminnry estimate of
thereof: the estimated utility expenses to be paid by the
tenants of dwelling upits in the propesed development: anéd
the emount of any federal insuranee; subsidy or assistenee
development . :

The authority’s staff shall review each application and
any additional information submitted by the applicant or
obtained from other sources by the authority in its review
of each proposed development. Such review shall be
performed in accordance with subdivision 2 of subsection
D of § 36-55.33:1 of the Code of Virginia and shall inciude,
but not be Hmited to, the following:

1. An analysis of the site characteristics, surrounding
land uses, available utilities, transportation,
employment opportunities, recreational opportunities,
shopping facilities and other factors affecting the site;

2. An evaluation of the ability, experience and
financial capacity of the applicant and¢ gemeral
contraetor end the quolifieations of the architeet;
muanagement agent and  other members of the
propased development team

3. A preliminary evaluation of the estimated
construction costs and the proposed design and
structure of the proposed development;

4, A preliminary review of the estimated operating
expenses and proposed rents and a preliminary
evaluation of the adequacy of the proposed rents to
sustain the proposed development based upon the
assumed occupancy rate and estimated construction
and financing costs; and

5. A preliminary evaluation of the mearketability of
need for such housing at renifals or prices which
persons and families of low and moderate income can
afford within the general housing market area to be
served by the proposed development.

Based on the authority’s review of the applications,
documenis and any additional information submitted by
the applicants or obtained from other sources by the
authority in its review of the proposed developments, the
executive director shalli accept for processing those
applications which he determines best satisy the following
criteria:

I The wieinity of the propesed development 5 and
will econtinge to be & residentinl area suitable for the
propesed development and is not row; nor i§ i hkely
in the future o beeome; subjeet to uses eoF
deterioration which eould epuse unrdue depreeiatien in
the value of the propesed development of which eould
adversely affeet Hs operstion; marketebiity or

2= There are or will be avoileble on or befere the
estimated completion date (i) direet aceess o
adequate publie roads end uifilities and iy such publie
and private facilities {Sueh a5 scheoels; churches;
emploversy in the area of the propesed development
as the excettive direector determines to be necessary
er desirable fer use and enjoyment by  the
econtemplated residents:

3. The chuaraeteristies of the ste sueb vy Hs size;
‘eepeglﬁaghy— te1=1=a+n— seit end subsedl cenditens

which would have & materiolly adverse effeet on such

+¥he}eeaﬁene¥t-hepfepesed&eve!eﬁmeﬂ%m

5 L The applicant either owns or leases the site of
the proposed development or has the legal right to
acquire or lease the site in such manner, at such time
and subject to such terms as will permit the applicant
to process the application and consummate the initial
closing.

% The design of the preposed development is
attractive and esthetically appeslng; Wil contribule to
the marketability of the preopesed develepment, makes
wse of meterinls to rediee energy and meintepanee
eosts; provides for & proper mix of unHs for the
residents intended to be benefitted by the authoriy'’s
pregram; provides fer umits with adeguate;
eastemamyaseéefeﬂfeyeémmeaiﬁe&byt-he

% 2. Subject to further review and evaluation by the
authority’s staff under § 6 5 of these rules and
regulations, the estimated construction costs and
operating expenses appear to be complete, reasenable
and comparable to those of similar developments.

& 3. Subject to further review and evaluation by the
authority’s staff under § €& 5 of these rules and
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regulations, the proposed rents appear to be at levels
which will: (i) be affordable by the persons and
families intended to be assisted by the authority; (ii)
permit the successful marketing of the units to such
persons and families; and (iii) sustain the operation of
the proposed development.

8. 4. The applicant and gencral contracter hove has
the experience, ability and financial capacity
necessary to carry out their respeetive ifs
responsibilities for the acquisition, construction,
ownership, operation, marketing, maintenance and
management of the proposed development.

10 The architeet management agent and other
members of the propesed development {eem have the
qﬁ&hﬁe&mﬂs&eeessaﬁytepeﬁefmtheﬁfespeeme

cenform te the requirements; lhnitatons and
purstant to § 4 of these riles and regslations:

12: 5. The proposed development will coniribute to the
implementation of the policies and programs of the
authority in providing decent, safe and sanitary rental
housing for low and moderate income persons and
families who cannot otherwise afford such housing and
will assist in meeting the need for such housing in the
market area of the proposed development.

13- 6. It appears that the proposed development and
applicant will be able fo meet the requirements for
feasibility and commitment set forth in § & 5 of these
rules and regulations and that the proposed
development will otherwise continue fe¢ be processed
through initial closing and will be completed and
operated, all in compliance with the Act, the
documenis and contracts executed af initial closing,
applicable federal laws, rules and regulations, and the
provisions of these rules and regulations and without
unreasonable delay, interruptions or expense.

Heﬁlyeﬂeapphea{{enfshemgfewewedferaeeepmﬂee

In the selection of an application er apphlications for
medes&abm%yef&}}aeaaﬂgf&ﬂdséedfﬁefeﬂtspeﬂsem
throughott the Commonwenlth of Virginia-

Nothing contnined herein shall require the authority te
seleet any applieation which, i the judgment of the
executive direcior; does net adeguaiely satisfy  the
foregeing eriteria-

The executive director’s determinations with respect to
the above criteria shall be based only on the documents

and information received or obtained by him at that time
and are subject to modification or reversal upomr his
receipt of additional documents or information at a later
time. I-ﬂaddme&theapphea&eashaﬂbes&b}ee%te
further review i aecordonce with § 6 of these rules and
regwlations: If the executive direcfor determines that the
above criteria are satisfied, he will recommend further
processing of the application and shall present his
recommendation to the board. If fhe execuiive director
determines that one or more of the above criferia are not
satisfied, he may nevertheless, in his discretion,
recommend to the board that the application be approved
and that the morfgage loan and issuance of the
commitment therefor be authorized subjeci to satisfaction
of such criteria in such manner and within such time
period as he shall deem appropriate. The board shall
review and consider the recommendation of the executive
director, and if it concurs with such recommendation, it

_shall by resolution approve the application and authorize

the mortgage loan and the issuance of a commitment
therefor, subject to the further review in § 5 of these
rules and regulations and such lerms and conditions as the
board shall require in such resolution.

A resolution authorizing a morigage loan fo a for-profit
housing spongor shall prescribe the maximum annual rate,
if any, at which distributions may be made by such
for-profit housing sponsor with respect o the development,
expressed as a percentage of such for-profit housing
sponsor’s equify in such development (such equity being
established in accordance with § 8 of these rules and
regulations), which rate, if any, shall not be inconsistent
with the provisions of the Act In connection with the
establishment of any such rates, the board shall not
prescribe differing or discriminatory rates with respect to
substantially similar developments. The resolytion shall
specify whether any such maximum annual rate of
distributions shall be cumulative or noncumuiative and
shall establish the manner, if any, for adjusting the equity
in accordance with § 8 of these rules and regulations.

A mortgage loan shall not be authorized by the hoard
unless the board by resolution shall make the applicable
findings required hy § 36-35.39 of the Code of Virginia;
provided, however, that the board may in its discretion
authorize the morigage loan without making the finding, if
applicable, required by subsection B of § 36-55.39 of the
Code of Virginia, subject to the condition that such finding
be made by the hoard prior fo the financing of the
morigage loan.

The executive director may impose such terms and
conditions with respect to acceptance for processing as he
shall deem necessary or appropriate. If any proposed
development is so accepted for processing, the executive
director shall notify the sponsor of such acceptance and of
any terms and conditions imposed with respect thereto and
may require the payment by the ospemser eof &
nonrefundable proeessing fee of 02505 of the estimated
morigage loan amount . Such fee shall be applied ot indtiat
closing teward the payment of the autherit’s financing
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tee: If the executive director determines not to
recommend approval of the application, he shall so notify
the applicant.

B the excealive director determines that a prepesed
development to be acecepted for processing dees net
adeguately salisfy ene of meore of the foregeing eriteris;
he may nevertheless accept such proposed development
for proeessing subjeet to satisfpelion of the applicable
eriteria in such manner and within sueh Hme period as he
shalt specify in his notificatien eof aceceptanee: H ihe
excecutive divector detcermines not o aeeept eny propesed
develepment for processing; he shalt so notify the spensor

§ 6 5. Feasibility and commitment.

In order to continue the processing of ‘the application,
the applicant shall file, within' such time limit as the
executive director shall specify, such forms, documents
and information as the executive director shall require
with respect to the feasibility of the proposed
development, including , without limitation the feHewing: ,
any additions, mod;flcatmns or other changes to tbe
application and documents previously submitted as may be
necessary or appropriate to make the information therein
complete, accurate and current,

%Aﬂy&é&%ﬁ&%&kﬁﬁ&ﬁﬁﬁ&ﬁfﬂ%ﬁ&?ﬁh&ﬂﬁ&ﬁt&%ﬁe

% The opplicants () best estimates of the housing
v  proposed apnual eper&tmg budget and t—he
individual components thereof: 9 best estimates of
the monthly utility expenses and other cosis for eaeh
dweling unit # paid by the resident and {vi} amount
ef any federal insuranee; subsidy eor assistance thot

informetion 65 shall be reguested by the exeeubive
director;

4+ The appheant’s prepesed tenant seclection plan
executive director may reduire from time to time; the
uiilization of any subsidy or other assistanece from the
federal government or any other deouwree: i) the
arrangements eentemplated by the applieant for tenert
referrels of reloenations from federal; state or loesl
gOVECTRMEnt agencies of community orgenizntions: ard

&4 ony criteria to be used for disepproviag iemant
apphieations end fer establishing prierities ameng
ehigible tenant applicants:

fee&ﬂ*ﬁﬁesaﬂdpfeeedufes%ebefaﬂewedmmkehﬂg
antt managing the units; apd

6 ARY documents reguired by e aulhorilty to
ew&gﬂeecemﬁlm&eew&t-h&ﬂeaﬂ&heﬂsaﬂé

approvals;
status; aveilebility of utilites; Heenses end other lezn}
autherizetions neeessary to perform requisite funetiens
and any easements necessary for the construehon aamd
operation of the development

applicant {0 filc one or wore of the foregoing {orms;
doeuments and information et & loler Hme; and any
review; analysis; determination or ether aelien by the
authority er the execeulive dircelor prier to sueh Hlins
shall be subjeet to the receiph review and epproval by the
executive direetor of such forms, docuraents and

If not previously obfained, an appraisal of the land and
any improvements to be retained and used as a part of
the development will be obtained at this time or as soon
as practical thereafter from an independent real estate
appraiser selected or approved by the authority. The
authority may also obtain such other reports, analyses,
information and data as the executive director deems
necessary or appropriate to evaluate the proposed
development.

If at any time the executive director determines that the
applicant is not processing the application with due
diligence and best efforts or that the application cannot be
successfully processed to commitment and initial closing
within a reasonable time, he may, in his discretion,
terminate the application and retain any fees previously
paid to the authority.

The authority staff shall review and evaluate ¢he
application, the documents and information received or
obtained pursuant to § 4 and this § 6 5 . Such review and
evaluation shall include, but not be Ilimited teo, the
following:

1. An analysis of the estimates of construction costs
and fthe proposed operating budget and an evaluation
as to the economic feasibility of the proposed
development;

2. A market analysis as to the present and projectad
demand for the proposed development in the market
area, including: (i) an evaluation of existing and
future market conditions; (ii) an analysis of trends
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and projections of housing production, employment and
population for the market area; (iii) a site evaluation
(such as access and topography of the site,
neighborhood environment of the site, public and
private facilities serving the site and present and
proposed uses of nearby land); and (iv) an analysis of
competitive projects;

3. A review of the management, marketing and tenant
selection plans, including their effect on the economic
feasibility of the proposed development and their
efficacy in carrying out the programs and policies of
the authority;

4. A final review of the (i) ability, experience and
financial capacity of the applicant and general
contractor; and (ii) the qualifications of the architect,
management agent and other members of the
preposed development team.

5. An analysis of the architectural and engineering
plans, drawings and specifications, including the
functional use and living environment for the proposed
residents, the marketfability of the units; the amenities
and facilities to be provided to the proposed residents;
and the management, maintenance and energy
conservation characteristics of the proposed
development.

Based upen the authority staff’'s analysis of such
documents and information and any other information
obtained by the authority in its review of the proposed
development, the executive director shall prepare &
recommendation te the beard that approve the issuance of
a mortgage loan commitment be issued to the applicant
with respect fc the proposed development only if he
determines that all of the following criteria have been
satisfied:

1. The vicinity of the proposed development is and
will continue to be a residential area suifable for the
proposed development and is not now, nor is it likely
in the future o become, subject fto uses or
deterioration which could cause undue depreciation in

the value of the proposed development or which could
adversely affect iis operation, marketabilily or
economic feasibility.

2. There are or will be available on or before the
estimated completion dafe (i} direct access to
adequate public roads and utilities and (ii) such public
and private [facilities (such as schools, churches,
transportation, refail and service establishments, parks,
recreational facilities and major public and private
emplovers} in the area of the proposed development
as the executive director determines to be necessary
or desirable for use and enpjoyment by (the
cofemplated residents.

3. The characteristics of the site (such as its size,
topography, fterrain, soil and subsoil conditions,

vegetation, and drainage conditions) are suitable for
the consiruction and operation of the proposed
development, and the site is free from any
environmental or other defects which would have a
materially adverse effect on such construction and
operation.

4. The location of the proposed development will
promote and enhance the marketability of the units to
the person and families intended for occupancy
thereof.

5. The design of the proposed development will
contribute to the marketability of the proposed
development; make use of materials to reduce energy
and maintenance costs; provide for a proper mix of
units for the residents intended to be benefited by the
authority’s program; provide for units with adeguate,

well-designed space; include equipment and facilities
customarily used or enjoyed in the area by the
contemplated residents; and will otherwise provide a
safe, habitable and pleasant living environment for
such residents.

+ 6. Based on the data and information received or
obtained pursuant to this § 6 5, no material adverse
change has occurred with respect to compliance with
the criteria set forth in § 5 4 of these rules and
regulations.

2. 7. The applicant’s estimates of housing development
costs: (i) include all costs necessary for the
development and construction of the proposed
development; (ii) are reascnable in amount; (iii) are
based upon valid data and information; and {(iv) are
comparable to costs for similar multi-family rental
developments; provided, however, that if the
applicant’s estimates of such costs are insufficient in
amouni under the foregoing criteria, such criteria may
nevertheless be satisfied if, in the judgment of the
executive director, the mortgagor will have the
financial ability to pay any costs estimated by the
executive director to be in excess of the total of the
applicant’s estimates of housing development costs.

& 8 Subject to review by the authority at final
closing, the categories of the estimated housing
development costs to be funded from the proceeds of
the mortgage loan are eligible for such funding under
the authority’s cost certification guide or under such
other requirements as shali be agreed to by the
authority.

4: 8 Any administrative, community, heaith, nursing
care, medical, educational, recreational, commeicial or
other nonhousing facilities to be included in the
proposed development are incidental or related to the
proposed development and are necessary, convenient
or desirable with respect to the ownership, operation
or management of the preposed development.
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5 10. All operating expenses (including replacement
and other reserves) necessary or.appropriate for the
operation of the proposed development are included in
the proposed operafing budget, and the estimated
amounts of such operating expenses are reasonable,
are based on valid data and informafion and are
comparable to operating expenses experlenced by
simifar developments.

é: I1. Based upon the proposed rents and projected
occupancy level required or approved by the executive
director, the estimated income from the - proposed
development is reasonable. The estimated income may
include: (i) rental income from commercial space
within the proposed development if the executive
director deiermines that a sirong, long-term market
exists for such space; and (i) income from other
sources relating to the operation of the proposed
development if determined by the executive director
o be reasonable in amount and comparable to such
income received on similar developments.

% 12, The estimated income from the proposed
development, including any federal subsidy or
assistance, is sufficient to pay when due the estimates
of the debt service on the morigage loan, the
operating expenses, and replacement and ' other
reserves required by the authority.

§ 13, The units will be occupied by persons and

families intended to be served by the proposed
development and qualified hereunder ‘and under the
Act, the authority’s rules and regulations, and any
applicable federal laws, rules and regulations. Such
occupancy of the units will be achieved in such time
and manner that the proposed development will (i)
attain selfsufficiency (i.e., the rental and other income
from the development is sufficient to pay all operating
expenses, debt service and replacement and other
required reserves and escrows) within the usual and
customary time for a development for its size, nature,
location and type, and without any delay in the
commencement of amertization; and (ii) will -continue
to be self-sufficient for the full term of the mortgage
loan,

8. 14. The esiimated utility expenses and other costs
to be paid by the residents are reasonable, are based
upon valid data and information and are comparable
to such expenses experienced by similar developments,
and the estimated amounts of such utility expenses
and costs will not have a materially adverse effect on
the occupancy of the units in accordance with item &
13 above.

1 15. The sarehitoctural drawings; plans and
specifications or other descripiion of the work fo be
performed shall demonstrate that: (i) the propesed
development as a whole and the individual units
therein shall provide safe, habitable, and pleasant
living accommodations and environment for the

contemplated residents; (ii) the dwelling units of the
proposed housing development and the individual
rooms therein shall be furnishable with the usual and
customary furniture, appliances and other furnishings
consistent with their intended use and occupancy; and
(iii) the proposed housing development shall make use
of measures promoting environmental protection,
energy conservation and maintenance and operating

-efficlency to the extent economically feagible and

consistent with the other requirements of this § & 5 .

- 16 The proposed development includes such
appliances, equipment, facilities and amenities as are
customarily used or enjoyed by the coniemplated
residents in similar developments.

- 17 The management plan includes such
management procedures and requirements as are
necessary for the proper and successful operations,
maintenance and management of the proposed
development in accordance with these rules and
regulations.

13- 18, The marketing and tenant selection plans
submitted by the applicant shall comply with these
rutes and regulations and shall provide for actions to
be taken such that: (i) the dwelling units in the
proposed development will be occupied in accordance
with item & 13 above and any applicable federal laws,
rules and regulations by fthose eligible persons and
families who are expected fo be served by the
proposed development; (ii) the residents will be
selected without regard to race, color, religion, creed,
sex or national origin; and (iii) units intended for
occupancy by handicapped and disabled persons will
be adequately and properly marketed {o such persons
and such perdons will be given priority in the
selection of residents for such units. The tenant
selection plan shall describe the requiremenis and
procedures <{ipeluding any eccupabey eriterie and
priorities established pursuent to § 1 of these rules
and rvegwlationsy to be appiied by the morigagor in
order to select those residents who are intended to be
served by the proposed development and who are best
able to fulfill their obligation and responsibilities as
residents of the proposed development.

H4: 15, In the case of any development to be insured
or otherwise assisted or aided by the federal
government, the proposed development will comply in
all respects with any applicable {federal laws, ryles
and regulations, and adequate federal insurance,
subsidy, or assistance is available for the development
and will be expected to remain available in the due
course of processing with the applicable federal
agency, authority or instrumentality.

5. 2(. The proposed development will comply with;
(iy all applicable federal laws and regulations
governing the federal tax exemption of the noles or
bonds issued or te be issued hy the authority to
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finance the proposed development, and (ii) all
requirements set forth in the resolutions pursuant to
which such notes or bonds are issued or to be issued.

18- 21. The prerequisites necessary for the members
of the applicant’s development team to acquire, own,
construci or rehabilitate, operate and manage the
proposed development have been satisfied or can be
satisfied prior to imitial closing. These prerequisites
include, but are not limited to obtaining: (i) site plan
approval; (ii) proper zoning status; {iii) assurances of
the availability of the requisite public ufilities; (iv)
commitments by public officials to construct such
public improvementis and accept the dedication of
sireefs and easements that are necessary or desirable
for the construction and use of ‘the proposed
development; (v) licenses and other legal
authorizations necessary to permit each member to
perform his or iis duties and responsibilities in the
Commonwealth of Virginia; (vi) building permits; and
(vii) fee simple ownership of the site, a sales contract
or option giving the applicant or mortgagor the right
to purchase the site for the proposed development and
obtain fee simple title, or a leasehold interest of the
time period required by the Act (any such ownership
or leasehold interest acquired or to be acquired shall
be free of any covenants, resirictions, easements,
conditions, or other encumbrances which would
adversely affect the authority’s security or the
construction or operaiion of the proposed
development).

+# 22. The proposed development will comply with all
applicable state and local laws, ordinances, regulations,
and requirements.

18: 23. The proposed development will provide valid
and sound security for the authority’s mortgage loan
and will coniribute to the fulfillment of the public
purposes of the authority as set forth in its Act.

19 Subject to a final determination by the bheoard; the
ﬁﬂ&ﬂﬂiﬂgﬁf%—h&pﬁpﬂ%&dﬁ%&&pﬁ%ﬂ%%ﬂﬂﬂ&e&m&
appHeable reqiirements set forth in & 36-5530 of the

ee&eeﬂhfgmta-

erfferia are satisfied and that he will recommend approvet
ef the application and issuance of the commibtment, he
skhall present his enalysis and recommendations to the
board: If the execufive director determines that one or
more of the foregoing criteria have not been adequately
satisfied, he may nevertheless in his discretion reeommend
te the boerd thet the application be approved and that &
rmortgase loan eommitment be issued approve the issuance
of a commifment, subject to the satisfaction of such
criteria in such manner and within such time period as he
shall deem appropriate. Prier te the preseniation of his
recommendations te the hoard; the execulive director may
require the payment by the appheant of a nenrefundoble
processing fee in an amount equal to 5% of the then

estimated mortgage loan amount less ahy proeessing fees
previously paid by the applieant: Suech fee sholl be applied
at initiel closing toward the payment of the authorilys
finaneing fee:

recomnendation of the exceutive director, and H# #H
concurs with such recommendation; # shall by reselution
an&theiss&aﬁeeef&eemm&meﬂtbhefefeps&bie&m

sueh terms oifd conditiens as the beard shall require in
sueh resolutions

The term of the mortgage loan, the amortization period,
the estimated housing development cosis, the principal
amount of the mortgage loan, the terms and conditions
applicable to any equity contribution by the applicants, any
assurances of successful completion and operational
stability of the proposed development, and other terms and
conditions of such morigage loan shall be set forth in the
beard's resohiion avthorizing sueh jean or in the
commitment issued on behalf of the authority pursuant te
sueh resolution . The reselution er commitment shall also
include such terms and conditions as the authority
considers appropriate with respect to the consiruction of
the proposed development, the marketing and occupancy
of the proposed development (including any income limits
or occupancy restrictions other than those set forth in
these rules and regulations), the disbursement and
repayment of the mortgage loan, and other matters related
to the construction and the ownership, operation and
occupancy of the proposed development. Such reselutien of
commitment may include a financial analysis of the
proposed development, setting forth the initial schedule of
rents, the approved initial budget for operation of the
proposed development and a schedule of the estimated
housing development costs. Suek a resolution authoriziag
merigage lean te o for-profit housing spemser shall
preseribe the meximum aanual rate; i eny at which
distributions may be made by sueh for-profit housing
sponser with respeet to the development; expressed as a
pereentage of such for-prefit housing spemser’s eguity in
sueh {sueh  equity being established in
aceordance with § § of these riles aﬁd fegu%&ﬁeﬂs}— whieh

manner; if any; for adjusting the equity in pecordanee with
& 0 of these rules and repulations:

A morigpge loan shall not be autherized by the beard
unless the beard by resolution shall make the appleable
findings required by & 365539 of the Code of Virginin:
previded; however; that the board may in Hs diseretion
applieable; required by subsection B of & 365538 of the
Cede of Virginiay subjeet to the eondition thet such finding
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bemaéebymebeafdfmer%etheﬁﬂ&nemgefme
mortgage loans

If the executive director determines not to recommend
approvel of the appliention aad issuance of issue a
commiiment, he shall s0 notify the applicant. ¥ ary
applieation is net se recommended for appreval; the
executive director may seleet for proeessing one er more
applieations in #s plaee: '

§ # 6. Initial closing.

Upon issuance of the commitment, the applicant shall
direct its attorney to prepare and submii the legal
documentation (the “initial closing documents”) required
by the commitment within the time period specified. When
the initial closing documents have been submitted and
approved by the authority staff and all other requirements
in the commitment have been satisfied, the initial closing
of the mortgage loan shall be held. At this closing, the
inittal closing documents shall be, where required,
executed and recorded, and the mortgagor will pay to the
authority the balance owed on the processing and
financing fee fees , will make any initial equity invesiment
required by the initial closing documents and will fund
such other deposits, escrows and reserves as required by
the commitment. The initial disbursement of mortgage loan
proceeds will be made by the authority, if appropriate
under the commitment and the initial closing decuments.

The actual interest rate on the mortgage loan shall be
established by the executive director prior to or at the
time of the execution of the deed of trust note at initial
closing and may thereafter be altered by the executive
director in accordance with the authority’s rules and
regulations and the terms of such note.

The executive director may require such accounts,
reserves, deposits, escrows, bonds, letters of credit and
other assurances as he shall deem appropriate to assure
the satisfactory construction, completion, oecupancy and
operation of the development, including without limitation
one or more of the following: working capital deposits,
construction contingency funds, operating reserve accounts,
payment and performance bonds or letters of credif, latent
consiruction defect escrows, replacement reserves, and tax
and insurance escrows. The foregoing shall be in such
amounts and subject to such terms and conditions as the
executive director shall require and as shall be set forth
in the initial closing documents.

§ 8 7. Construction.

The consiruction of the development shall be performed
in accordance with the initial closing documents. The
authority shall have the right to inspect the development
as often as deemed necessary or appropriate by the
authority to determine the progress of the work and
compliance with the initial closing documenis and to
ascertain the propriety and validity of morigage loan
disbursemenis requested by the morigagor. Such

inspections shall be made for the sole and exclusive
benefit and protection of the authority. A disbursement of
mortgage loan proceeds may only be made upon a
determination by the authority that the terms and
conditions of the initial closing documenis with respect to
any such disbursement have heen satisfied, provided,
however, that in the event that such terms and conditions
have not been satisfied, the executive director may, in his
discretion, permit such disbursement if additional security
or assurance satisfactory to him is given. The amount of
any disbursement shall be defermined in accordance with
the terms of the initial closing documents and shall be
subject to such retainage or holdback as is therein
prescribed.

§ 9 8. Completion of construction and final closing.

The initial closing documents shall specify those
requirements and conditions that must be satisfied in
order for the development to be deemed to have attained
final completion. Upon such final completion of the
development, the mortgagor, general contractor, and any
other parties required to do %0 by the initial closing
documents shall each diligently commence, complete and
submit to the authority for review and approval their cost
certification in accordance with the authority’s cost
certification guide or in accordance with such other
requirements as shall have been agreed t0 by the
authority.

Prior to or concurrently with final closing, the
mortgagor, general contracter and other members of the
development team shall perform all acts and submit all
contracts and documents required by the initial closing
documents in order to attain final completion, make the
final disbursement of mortgage loan proceeds, obtain any
federal insurance, subsidy or assistance and ofherwise
consummate the final closing.

At the final closing, the authority shall determine the
following in accordance with the initial closing documents:

1. The total development costs, the final morigage
loan amount, the balance of mortgage loan proceeds
to be disbursed to the mortgagor, the equity
investment of the mortgagor and, if applicable, the
maximuym amount of annual limited dividend
distributions;

2. The interest rate to be applied initially wpem
commencement of amertization;, the date for
commencement and termination of the monthly
amortization payments of principal and interest, the
amount of such monthly amortization payments, and
the amounts to be paid monthly into the escrow
accounts for taxes, insurance, replacement reserves, or
other similar escrow items; and

3. Any other funds due the authority, the morigagor,
general contractor, architect or other parties that the
authority requires to be dishursed or paid as part of
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the final closing.

Unless otherwise agreed to by the authority, the
morigagor and contractor shall, within such period of time
as is specified in the authority’s cost certification guide,
submit supplemental cost certifications, and the authority
shall have the right to make such adjustments to the
foregoing determinations as it shall deem appropriate as a
result of its review of such supplemental cost certification,

The equity investment of the morfgagor shall be the
difference between the total housing development costs of
the development as finally determined by the authority
and the final principal amount of the morigage loan as to
such developiment, If the mortgage loan commitment and
initial closing documents so provide and subject to such
terms and conditions as shall be set forth therein, the
equity shall be adjusted subsequent to final closing to an
amount equal to the difference, as of the date of
adjustment, between the fair market value of the
development and the ouistanding principal balance of the
mortgage loan.

§ 39 9. Mortgage loan increases.

Prior to imitind elosing; the prineipal amount of e
mortgage loan may be ipereaseds i such an irerease is
justified by ar iperease in the estimoted costs of the
propesed development; is neeessary oFf desirable to effeet
the sueccessful eonstructon and eoperatior of the propesed
development: can be funded from available proceeds eof
the autheritys notes of bonds; and is neot inconsisient With
the provisions of the Aet or these riles and regulations:
Amny sueh inerease shall be subjeet to such terms and

and; where approprinte; appreve & morigage loah inerease
to be financed from the proeeeds of the autherity’s metes
or bonds in the follewing instences:

I- Where cost increases are ineurred as the direet
result of () changes in werk reqiired or requested by
the authority or iy bettermenis to the development
approved by the authorily which will improve the
quality or value of the development oF will reduee the
eosts of operating or mainiaining the development;

2: Where cost inereases are incurred as g direet result
of a failure by the authority during preecessing of the
development to properly perform an act for which the
authority is selely responsible;

3: Where a morigage loan inerease is determined by
the authoriy, in s sele and absohuie diseretion; to be
in the best interests of the authority in protecHng its
security for the morigage lean; oF

4. Where the authority has entered inte an agreement
with the mortgpgor prior to initial closing to provide &

in egreed line Hems; but only to the extent set forth
it sueh agreement

in the event that & persen or entiy acceptable to the
authority is prepared (o provide finaneiRg o &
participation basis or such terms and conditiens as the
authority may reqiire; the suthority will consider end;
where eppropriaie; approve an inerease in s merigage
loan subsequent to initial elosing to the extent of the
fmaﬂemgbysuehpefseﬂerenﬁ%ymaﬂyef%heieﬁevaﬂg

i+ One or more of the insienees set ferth im
subdivision 1 through 4 abeve: or

& In excess of the original toial coniraect sum set
forih in the putherilty's morigage loan eommitment:

b. The direet result of necessary and substantial
changes approved by the authority in the originat
pians and speeifieations;

e Evidenced by change orders in aceordunce with
the original econtraet documents eoF by other
decumentation acceptable to the autherity: and

& Appreved by the outherity for inchusion within
the total development cost in aecordance with the
Aet; these rules and reguletons and the autheritys
ecost eertifiention puide:

Any sueh morigage loan inerease to be finpneed on &
participation basis shall be granted only to the extent that
such eosts eannot be funded from meripape loan proceedsy
any inceme from the operatior of the development
approved by the autherity for appliestion therete; and
other moneys of the morigager avalable therefor: As used
herein; the term “other moneys of the morigager” shall
include moneys reeeived or to be reeceived as g result of
the sale or Syndieatien of limiteéd parinership interest in
the mortgagor- In the eveni that any limited dividend
mortgagor shell have sold or Syndicated less than 00095 of
amount; as determined by the autherity, which would have
been reeeived upon the sale oF syndiention of 9605 of sueh

Any sueh inerease in the morigege loan sSubsequent fo
initinl closing may be subjeet to such terms and conditions
as the autherity shell require; including bt nel Hmited
toy one or mere of the following:

+¥heammye£%heaﬂ%hef&yteseﬁbeadstefmaﬂee
authority {(epplieable enly to B morigage loan to be

finaneed from the proceeds of the authority’s rotes er
bonds):
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it amouRts neccssary to fund the additienal debt
serviee to be paid 83 & result of sueh merigase loan
be made subjeet to and in acecordanee with all

¥ A determination by the authority thet the morigage
loan inerease will have po material adverse effeet on
the finapcial {feasibility or preper operation and
maintenanee of the development

4 A determination by the authority that the moertgage
lsen, as inereased; does not exceed such pereentage of
the total devclopment cest (as certified in aecordanee
approved by the sutheriyr as is established in the
resotution authorizing the mortgage loan in aeecordance
with § 3 of these rules and regplations:

5. Sueh ferms and condiens as the autherity shall
regquire in order te protect the sceurity of HS imterest
in the morigage loan; to comply with ecovenenis and
agreements with the holders of #s bonds issued to
finanee the mortpage foan; to comply with the Aet and
these riles end regulations, and {o earry out Hs publie
purpese:

The exceutive director may; without further aetion by
the bourd; inerease the prinecipal amount of the morizage
lean at any Hime by ap amount not to exeeced 2097 of the
mashmun prineipal amount of the morigage loan set forth
in the commitment provided #hat such increase s
ARy inercase i exeess of sueh 2005 shall require the
approval ef the beard:

The authority may consider and, where appropriate,
approve a morigage loan increase If deftermined by the
authority to be In Its best interests in protecting iis
security for the mortgage loan. Any such mortgage loan
increase shall require the approval of the board and shall
be subject to such terms and condifions as the board or
the execufive director may require. Nothing contained in
this § 3 9 shall impose any duty or obligation on the
authority to increase any mortgage loan, as the decision as
to whether to grant a morfgage loan increase shall be
within the sole and absolute discretion of the authority.

& H~ 10. Operation, management and marketing.

The development shall be subject ito a regulaiory
agreement entered info at initial closing between the
authority and the mortgagor. Such regulatory agreement
shall govern the rents, operating budget, occupancy,
marketing, management, maintenance, operation, use and
disposition of the development and the activities and
operation of the mortgagor, as well as the amount of
assets or income of the development which may be
distributed to the mortgagor. The mortgagor shall execute

such other documents with regard to the regulation of the
development and the mortgagor as the execuiive director
may determine to be necessary or appropriate to protect
the interests of the authority and to permit fulfillment of
the authority’s duties and responsibilities under the Act
and these rules and regulations.

Except as otherwise agreed by the authority pursuant to
§ ¥4 I3 hereof, only rents established or approved on
behalf of the authority pursuant to the regulatory
agreement may be charged for dwelling units in the
development. Notwithstanding the foregoing, in the case of
any developments financed subsequent to January 1, 1986,
the authority may agree with the mortgagor that the rents
may he established and changed by the mortgagor without
the prior approval of the authority, subject to such
restrictions in the regulatory agreement as the authority
shail deem necessary to assure that the renis shall be
affordable to persons and families intended to be served
by the development and subject to compliance by the
mortgagor with the provisions in § 2 of these rules and
regulations,

in the rent for similar developments shall not be funded
from the rentst income of the developraent

H the morigager IS g partacrship; the general parther er
partners shall be regquired te retain ot least a 1045 isterest
in the net proeeeds from any sale; refingncing of ether
dispesition of the development during the lfe of the
mortgage loan.

The mortgagor shall lease the unifs in the development
only to persons and families whoe are eligible for
occupancy thereof as described in § 2 of these rules and
regulations. The mortgagor shall comply with the
provisions of the authority’s rules and regulations
regarding: (i) the examination and determination of the
income and eligibility of applicants for initial occupancy of
the development; and (ii} the periodic reexamination and
redetermination of the income and eligibility of residents
of the development,

ha&&&eﬂ%e%heehgbﬁﬁyfegwemeﬁ%seffhe

E TFhe age;, famiy size, finsncial stelus;  health
eonditions {necluding without Hmitetion. any haondieaps
or disabiliies) and other eireumsinnees of the
applicants for the dwelling units;

2. The status and physieal conditien of the heusing
then oeeupied by sueh applicants; end

3 ARy other factors or mablers which the exeeudive
director deems relevant o the effeeluntion of the
publie purpeses of the authority

In selecting eligible residents,

the mortgagor shall
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comply with sueh eeeupaney eoriteria and and
with the tenant selection plan approved by the authority
pursuant to § 6 5 of these rules and regulations.

The exceutive director i9 authorized to prepure and
from Hine to Hime revise g housing manegerment handbhook
which shall set forth the autheritys procedures ond

The management of the development shall also be
subject to a management agreement entered info at initial
closing between the mortgagor and ifs management agent,
or where the mortgagor and the management agent are
the same entity, between the authorily and the mortgagor.
Such management agreement shall govern the policies,
practices and procedures relating to the management,
marketing and operation of the development. The
mortgagor and its management agent (if any) shall
manage the develepment in accordance with the Act, these
rules and regulations, the regulatory agreement, the
management agreemen{, the auvtheridys heusine

kandhesl; and the management plan
approved by the authority.

The authority shall have the power to supervise the
mortgagor and the development in accordance with §
36-55.34:1 of the Code of Virginia and the terms of the
initial closing documents or other agreements relating to
the mortgage loans. The authority shali have the right to
inspect the development, conduci audits of all books and
records of the development and to require such reports as
the authority deems reasonable to assure compliance with
this § 1 section .

§ ¥ 11. Transfers of ownership.

A. It is the authority's policy to evaluate requests for
transfers of ownership on a case-by-case basis. The
primary goal of ihe authority is the continued existence of
fow and moderate income rental housing stock maintained
in a financially sound manner and in safe and sanitary
condition. Any changes which would, in the cpinion of the
authority, detrimentally affect this goal will not be
approved.

The provisions set forth in this § +2 1! shall apply only
to transfers of ownership fo be made subject to the
authority’s deed of trust and regulatory agreement. Such
provisions shall not be applicable to transfers of ownership
of developmenis subject to FHA mortgage insurance, it
being the policy of the authority to consent to any such
transfer approved by FHA and permiited by the Act and
applicable note or bond resolutions.

For the purposes hereof, the terms “iransfer of
ownership” and ‘“frapnsfer” shall include any direct or
indirect iransfer of a parinership or other ownership
interest (including, without iimitation, the withdrawal or
substifution of any general pariner) or any sale,

conveyance or other direct or indirect {ransfer of the
development or any interest therein; provided, however,
that if the owner is not then in default under the deed of
trust or regulatory agreement, such terms shall not
include: (i) any sale, transfer, assignment or substitution of
limited partnership interests prior to final closing of the
morigage loan or; (ii) any sale, transfer, assignment or
substitution of limited partnership interests which in any
12 month period constitute in the aggregate 509% or less of
the partnership interests in the owner. The term “proposed
ownership entity,” as used herein, shall mean: (i) in the
case of a transfer of a partnership interest, the owner of
the development as proposed to be restructured by such
transfer; and (it} in the case of a transfer of the
development, the entity which proposes to acquire the
development.

B. The proposed ownership entity requesting approval of
a transfer of ownership must initially submit a written
request to the authority. This request should contain , fo
the extent applicable or requested by the authority, (i) a
detailed description of the terms of the transfer; (ii) all
documentation to be executed in connection with the
transfer; (ili} information regarding the legal, business and
financial status and experience of the proposed ownership
entity and of the principals therein, including current
financial statements (which shall be audited in the case of
a business entity); (iv) an analysis of the current physical
and financial condition of the development, including a
current audited financial report for the development; (v)
information regarding the experience and ability of any
proposed management agent;, and (vi) any other
information and documents requested by the authority
relating to the {ransfer. The request will be reviewed and
evaluated in accordance with the following criteria:

1. The proposed ownership entity and the principals
therein must have the experience, ability and financial
capacity necessary to own, operate and manage the
development in a manner satisfactory to the authority.

2. The development’'s physical and financial condition
must be acceptable to the authority as of the date of
transfer or such later date as the authority may

approve. In order to assure compliance with this
criteria, the authority may require any of the
following:

a. The performance of any necessary repairs and
the correction of any deferred or anticipated
maintenance work;

b. The addition of any improvements to the
development which, in the judgment of the
authority, will be necessary or desirable for the
successful marketing of the development, will reduce
the costs of operating or maintaining the
development, will benefit the residents or otherwise
improve the liveability of the development, or will
improve the financial strength and stability of the
development;
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c. The establishment of escrows to assure the
completion of any required repairs, mainienance
work, or improvements;

d. The establishment of such new reserves and/or
such additional funding of existing reserves as may
be deemed necessary by the authorily to ensure or
preserve the financial strength and stability or the
proper operation and maintenance of the
development; and

e. The funding of debt service payments, accounts
pavable and reserve requirements sudch that the
foregoing are current at the time of any transfer of
ownership.

3. The management agent, if any, to be selected by
the proposed ownership entity o manage the
development on its behaif must have the experience
and ability necessary to manage the development in a
manner satisfactory to the authority. The management
agent must satisfy the qualifications established by the
authority for approval thereof.

If the development is subsidized or otherwise assisted by
the U.S. Department of Housing and Urban Development
or any successor entity (“HUD"), the approval by HUD
may be required. Any and all documentation required by
HUD must be submitied by the proposed ownership entity
in conjunction with its request.

C. The authority wil may charge the proposed
ownership entity a fee of $5,000 or such higher fee as the
executive director may for good cause require. This fee ,
if any, is to be paid at the closing.

D. The amount and terms of any secondary financing
(i.e., any portion of the purchase price is {o be paid after
closing of the transfer of ownership) shall be subject to
the review and approval of the authority. Secondary
financing which would require a lien on the development
is may be prohibited by the authority’s bond resolution
and, therefere if so prohibited , will not be permitted or
approved. The authority will not provide a mortgage loan
increase or other financing in connection with the transfer
of ownership. The authority will also not approve a rent
increase in order ito provide funds for the repaymeni of
any secondary financing. Cash flow (other than dividend
distributions) shall not be used to repay the secondary
financing. Any proposed secondary financing must not, in
the determination of the authority, have any material
adverse effect on the operation and management of the
development, the security of the morigage Iloan, the
interests of the authority as lender, or the fulfillment of
the authority’s public purpose under the Act. The authority
may impose such conditions and restrictions (including,
without limitation, requirements as o sources of payment
for the secondary financing and limitations on the
remedies which may be eXercised upon a nonpayment of
the secondary financing) with respect to the secondary
financing as it may deem necessary or approptiate to

prevent the occurrence of any such adverse effect.

E. In the case of a transfer from a nonprofit owner to a
proposed for-profit owner, the authorityv may require the
proposed for-profit owner to deposit and/or expend funds
in such amount and manner and for such purposes and to
take such other actions as the authority may require in
order to assure that the principal amouni of the morigage
loan does not exceed the limitations specified in the Act
and these rules and regulations or otherwise imposed by
the authority. No transfer of ownership from a nonprofit
owner to a forprofit owner shall be approved if such
transfer wouid, in the judgment of the authority, affect the
fax-exemption of the notes or bonds issued by the
authority fo finance the development. The authority will
not approve any such transfer of ownership if any loss of
property tax abatement as a resuit of such transfer will, in
the determination of the authority, adversely affect the
financial strength or security of the development.

At the closing of the transfer of the ownership from a
nonprofit owner to a forprofit owner , the total
development cost and the equity of a proposed for-profit
owner shall be determined by the authority. The resolution
of the board approving the transfer of ownership shall
include a determination of the maximum annual rate, if
any, at which distributions may be made by the proposed
for-profit owner pursuant to these rules and regulations.
The proposed for-profit owner shall execute and deliver
such agreememts and documents as the authority may
require in order to incorperate the then existing policies,
requirements and procedures relating to developments
owned by forprofit owners. The role of the nonprofit
owner in the ownership, operation and management of the
development subsequent to the transfer of ownership shall
be subject to the review and approval of the authority.
The authority may require that any cash proceeds
received by the nonprofit owner {(after the payment of
transaction costs and the funding of any fees, costs,
expenses, reserves or escrows required or approved by the
authority) be used for such charitable or other purposes
as the authority may approve.

F. A request for transfer of ownership shall be reviewed
by the executive director. If the executive director
determines to recommend approval thereof, he schall
present his analysis and recommendation to the board.
The board shall review and consider the analysis and
recommendation of the executive director, and if it
concurs with such recommendation, it shall by resolution
approve the request and authorize the execufive direcior
to consent thereto, subject to such ferms and conditions as
the board shall require in such resolution.

Notwithstanding the foregoing, if any proposed transfer
of a parinership interest is determined by the executive
director to be insubstantial in effect and to have no
material detrimental effect on the operation and
management of the develepment or the authority’s interest
therein as lender, such transfer may be approved by him
without approval of the board.
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After approval of the request, an approval letter will be
issued to the mortgagor consenting to the transfer. Such
letter shall be contingent upon the delivery and execution
of any and all closing documents required by the authority
with respect to the transfer of ownership and the
fulfiliment of any special conditions required by the
resclution of the hoard or by the executive director . The
partnership agreement of the proposed ownership entity
shall be subject to review by the authority and shall
contain such terms and conditions as the authority may
require.

The authority may require that the proposed ownership
entity execute the then current forms of the authority’s
mortgage loan documents in substitution of the existing
mortgage lfoan documents and/or to execute such
amendments to the existing mortgage loan documents as
the authority may require in order to cause the provisions
of such documents to incorporate the then existing
policies, procedures and requirements of the authority. At
the closing of the transfer, all documenis required by the
approval letter shall be, where required, executed and
recorded: all funds required by the approval letter will be
paid or deposited in accordance therewith; and all other
terms and conditions of the approval letter shall be
satisfied. If deemed appropriate by the executive director,
the original mortgagor shall be released from all liability
and obligations which may thereafter arise under the
documents previously executed with respect to the
development.

In the case of a development which is in default or
which is experiencing or is expected by the authority to
experience financial, physical or other problems adversely
affecting iis financial strength and stability or Hs proper
operation, maintenance or management, the authority may
waive or modify any of the requirements herein as it may
deem necessary or appropriate in order to assist the
development and/or to protect the authority’s interest as
lender.

§ 13- 12, Prepayments.

It shall be the policy of the authority that no
prepayment of a morigage loan shall be made without its
prior writlen consenf for such period of time set forth in
the note evidencing the mortgage loan as the executfive
director shall determine, based upon his evaluation of then
existing conditions in the financial and housing markets, o
be necessary to accomplish the public purpose of the
authority. The authority may prohibit the prepayment of
mortgage loans during such period of time as deemed
necessary by the authority to assure compliance with
applicable note and bond resclutions and with federal laws
and regulations governing the federal tax exemption of the
notes or bonds issued to finance such mortgage loans.
Requests for prepayment shall be reviewed by the
executive director on a case-by-case basis. In reviewing
any request for prepayment, the executive director shall
consider such factors as he deems relevant, including
without limitation the following: (i) the proposed use of

the development subsequent fo prepayment; (ii) any actual
or potential termination or reduction of any federal
subsidy or other assistance; (iii} the current and future
need and demand for low and moderate housing in the
market area of the development; (iv) the financial and
physical condition of the development; (v) the {financial
effect of prepayment on the authority and the notes or
bonds issued to finance the development; and (vi)
compliance with any applicable federal laws and
regulations governing the federal fax exemption of such
notes or honds. As a precondition to its approval of any
prepayment, the authority shall have the right to impose
restrictions, conditions and requirements with respect to
the ownership, use, operation and disposition of the
development, including without limitation any restrictions
or conditions required in order to preserve the federal tax
exemption of notes or bonds issued to finance the
development. The authority shall also have the right to
charge a prepayment fee in an amount determined in
accordance with the terms of the resolutions authorizing
the notes or bonds issued to finance the development or in
such other amount as may be established by the executive
director in accordance with the terms of the deed of trust
note and such resolutions. The provisions of this § 13 12
shafl not be construed to impose any duty or obligation on
the authority to approve any prepayment, as the executive
director shall have sole and absolute discretion to approve
or disapprove any prepayment based upon his judgment as
to whether such prepayment would be in the best interests
of the authority and would promote the goals and purposes
of its programs and policies. The provisions of this § &3 12
shall be subject to modification pursuant to § 14 13 hereof.

§ 4 13 Modification of regulatory conirols and mortgage
loan.

If the executive director determines that (i) the
mortgagor of any development is not receiving a sufficient
financial return from the operation thereof as a result of
a reduction in the amount of federal tax benefits available
{o the development {(generally, at least 10 years, in the
case of new consiruction, or five years, in the case of
substantial rehabilitation, after the date of initial
occupancy), (ii} the reserves of such development are and,
after any action taken pursuant to this section, will
continue to be adequate to assure iis proper operation and
maintenance and (iii} the rental and other income is and,
after any action taken pursuant to this section, will
continue to be sufficient to pay the debt service on the
mortgage loan and the operating expenses of the
development (including required payments to reserve
accounts), then he may agree to one or more of the
following modifications to the regulatory controls of the
authority:

1. Renis may be thereafier established and changed
by the mortgagor withcut the prior approval of the
authority, subject to (i) such resirictions as he shall
deemn necessary to assure that the rents shall be
affordable to persons and families to be served by the
development, (ii) compliance by the mortgagor with
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the provisions in § 2 of these rules and regulations,
and (iii) such limitations on rent increases to existing
residents as he shall deem necessary to prevent undue
financial hardship to such residents;

2. Subject to prior approval by the board, any
limitation on annual dividend distributions: may be
increased or eliminated, as determined by him io be
necessary te provide an adequale financial return to
the mortgagor without adversely affecting the financial
strength or proper operation and maintenance of the
development; and i

3. The mortgagor may be given the right to prepay
the mortgage loan on the date 20 years after the date
of substantial completion of the development as
determined by the executive director (or such Ilater
date as shall be necessary to assure compliance with
federal laws and Tregulations governing - the tax
exemption of the notes or bonds issued to finance the
mortgage loan), provided that the morigagor shall be
required to pay a prepayment fee in an amount
described in § 13 12 of these rules and regulations,
and provided further that such right to prepay shall
be granted only if the prepayment pursuant thereto
would not, in the determination of the executive
director, result in a reduction in the amount or term
of any federal subsidy or assistance for the
development. The executive director may require that
the mortgagor grani to the authority (i) a right of
first refusal upon a proposed sale of the development
which would result in an exercise by the morigagor of
its right, as described above, to prepay the mortgage
loan and (ii) an option to purchase the development
upon an election by the mortgagor otherwise to
exercise its right, as described above, to prepay the
mortgage loan, which right of first refusal and option
to purchase shall be effective for such period of time
and shall be subject to such terms and conditions as
the executive director shall require.

The foregoing modifications shall be made only to the
extent permissible under and consistent with applicable
federal laws and regulations and any agreements governing
federal subsidy, assistance or meortgage insurance.

Upon a determination by the executive director as
described in (i), (ii) and (ili) above in this section, the
authority may also approve an increase in the principal
amount of iis mortgage loan or a restructuring of such
mortgage loan (such as a modification of the mortgage
loan by conversion thereof into an obligation guaranteed
by a federal agency or instrumentality}, subject to such
terms and conditions as the authority shall may require,
including (but not limited to) one or more of the
following;

1. Compliance with the conditions and limitations in
the Act and the authority’s rules and regulations and
with any applicable federal law and regulations and
any agreements governing federal subsidy, assistance

or mortgage insurance;

2. The ability of the authority to sell bonds o finance
any morigage lecan increase in amounts, at rates and
" under terms and conditions satisfactory to the
authority (applicable only if any such mortgage loan
increase is io be financed by the authority from
proceeds of its bonds);

3. A determination by the authority that the rents
shall remain affordable to persons and families of low
and moderate income to be sServed by the
development and that the mortgage loan increase or
restructuring and any increase in debt service will
have no material adverse effect on the financial
security of its mortgage loan or proper operation and
maintenance of the development;

4, If the development receives federal subsidy or
assistance or is subject to federal morigage insurance,
assurances satisfactory to the authority that such
mortgage loan increase or restructuring and any
increase in debt service are permissible under
applicable federal law and regulations and will not
adversely affect the term or amount of any federal
subsidy or assistance or the coverage of any mortgage
insurance and that any federal subsidy or assistance
may be applied to pay any increase in debt service;

5. Such terms and conditions as the authority shall
require in order to protect the security of its
mortgage loan; to reimburse the authority for costs
and expenses that may result from such morigage
loan increase -or restructuring; to comply with
convenants and agreements with, and otherwise to
protect the interests of, the holders of its bonds issued
to finance the mortgage loan or any increase thereof;
and to carry out its public purpose.

Upon a determination as described in (i), (i) and (iiD)
ahove in this section, the executive director may also
approve a release of moneys held in the reserve funds of
the development in such amount as he shall determine to
be in excess of the amount required to assure the proper
operation and maintenance of the development.

The executive direcior may require that all or a portion
of the proceeds from any increase or restructuring of the
mortgage loan or from any release of reserve funds be
applied, in such manner and amount and on such terms
and conditions as he shall deem necessary or appropriate,
for improvements to the development or for providing
additional housing for persons and families of low and
moderate income.

The authorizations in this section for modifications of
regulatory reserve funds shall be cumulative and shall not
be exclusive of each other. Accordingly, the authority, in
its discretion, may elect {o exercise for any development
one or more or all of such authorizations.
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VA.R. Doc. No. R95-131; Fiied November 18, 1994, 12:25 p.m.
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Title of Regulation: VR 400-02-0013. Rules and Regulations
for Multi-Family Housing Developments for Mentally
Disabled Persons.

Statutory Authority: § 36-55.30:3 of the Code of Virginia.

Effective Date: November 16, 1994.

Summary:;

The amendments (i) provide for changes in the
processing of multi-family loan applications for such
developments, (i) eliminate regulatory provisions
which are no longer necessary or required in the
processing of such applications, (ifi) simplify various
provisions and (iv) make minor clarifications and

corrections. Processing changes in the amendments
include (a) earlier action by the authority’s board on
loan proposals for such developments, (b) eliminafing
unnecessary provisions regarding solicitation of
proposals, (c) providing for greater flexibility in the
approval of morigage loan increases and (d) removing
detailed descriptions of those documents to be
submitted by loan applications.

Summary of Public Comment and Agency Response: No
public comment was received by the promulgating agency.

Agency Contact: Copies of the regulation may be obtained
from J. Judson McKellar., Jr., General Counsel, Virginia
Housing Development Authority, 601 South Belvidere
Street, Richmond, VA 23220, telephone (804) 782-1986.
There may be a charge for copies.

VR 400-02-0013. Rules and Regulations for Multi-Family
Housing Developments for Mentally Disabled Persons.

§ 1. Definitions.

“Closing” means the time of execution by the morigagor
of the decuments evidencing the M/D loan, including the
deed of trust note, deed of trust and other documents
required by the authority. (In the case of a construction
loan, “closing” means the initial closing of the M/D loan.)

“Construction” means construction of new siructures and
the rehabilitation, preservation or improvement of existing
structures,

It 1]

“DMHMRSAS” means the Department of
Mental Health, Mental Retardation and Substance Abuse
Services of the Commonweaith of Virginia.

“Final closing” means, for a construction loan, the time
of final disbursement of the M/D loan proceeds after
satisfaction by the morigagor of all of the authority’s
requirements therefor.

“M/D development” means a multi-family housing
development intended for occupancy by persons of low
and moderate income who are mentally disabled.

“M/D loan” means a morigage loan made by the
authority to finance the development, construction,
rehabilitation and/or the ownership and operation of an
M/D development.

“Seed loan” means a mortgage loan made by the
authority to finance preconstruction or other related costs
approved by the authority and the financing of which by
the authority is determined by the authority to be
necessary to the mortgagor’s ability to obtain an M/D loan
for the construction of an M/D development.

§ 2. Purpose and applicability.

The following rules and regulations witl be applicable to
mortgage loans which are made or financed or are
proposed to be made or financed by the authority to
mortgagors to provide the construction and/or permanent
financing of M/D developments. These rules and
regulations shall be applicable to the making of such M/D
loans directly by the autherity to mortgagors, the purchase
of such M/D loans, the participation by the authority in
such M/D loans with mortgage lenders and any other
manner of financing of such M/D loans under the Act.
These rules and regulations shall not, however, apply to
any M/D developments which are subject to any other
rules and regulations adopted by the authority. If any M/D
loan is to provide either the construction or permanent
financing (but not both) of an M/D development, these
rules and regulations shall be applicable to the extent
determined by the executive director to be appropriate for
such financing. In addition, noiwithstanding the foregoing,
the executive director may, in his discretion, determine
that any M/D loan should be processed under the
authority’s Rules and Regulations for Multi-Family Housing
Developments, whereupon the application for such M/D
loan and any other information related thereto shall be
transferred to the authority’'s multi-family division for
processing under the aforementioned multi-family rules
and regulations.

Morigage loans may be made or financed pursuant to
these rules and regulations only if and to the extent that
the authority has made or expects to make funds available
therefor.

Notwithstanding anything to the contrary herein, the

‘executive director is authorized with respect to any M/D

development to waive or modify any provision herein
where deemed appropriate by him for good cause, to the
extent not inconsistent with the Act and covenants and
agreements with the holders of its bonds.

All reviews, analyses, evaluations, inspections,
determinations and other actions by the authority pursuant
to the provisions of these rules and regulations shall be
made for the sole and exclusive benefit and protection of
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the authority and shall not be construed to waive or
modify any of the rights, bénefits, privileges, duties,
liabilities or responsibilities of the authority, the
mortgagor, the contractor or other members of the
developmeni team under the  closing documents as
described in § & 7 of these niles and regulations.

These rules and regulations are intended to provide a
general description of the aothority’s processing
requirements and are not intended to include all actions
involved or required in the processing and administration
of M/D loans under the authority’s multi-family housing
programs for M/D developments. These rules and
regulations are subject to change at any time by the
authority and may be supplemented by policies, rules.and
regulations adopted by the authority from time fo time
with respect to any particular development or
developments or any multi-family housing program or
programs for M/D developmenis.

§ 3. Income limits and general restrictions.

The amounts payable, if any, by persons occupying M/D
developments are deemed not to be rent. As a resuli, the
authority’s income limit set forth under ifs rules and
regulations limiting a person's or family’s adjusted family
income fo an amount not greater than Seven tlimes the
tofal annual rent is inapplicable. In accordance with the
authority’s rules and regulations, the income limits for
persons occupying such developments shall be as follows:
All units of each M/D development, with the sole
exception of those units occupied by an employee or agent
of the mortgagor, shall be occupied or held available for
occupancy by persons whe are mentally disabled and who
have adjusted family incomes (as defined in the
authority’s rules and regulations and as determined at the
time of their initial occupancy of such units and at the
time of reexamination and redetermination of such
persons’ adjusted family incomes and eligibility subsequent
to their initial occupancy of such units) which do not
exceed (i) in the case of units in a M/D develepment for
which the board approved the mortgage loan prior to
November 15, 1991, 1509 of the applicable area median
gross income as determined by the authority and (ii) in
the case of units in a M/D development for which the
board approved the mortgage loan on or after November
15, 1991, 115% of the applicable area median gross
income as determmed by the authority.

The board may establish, in the resolution authorizing
any morfgage loan fo finance an M/D development under
these rules and regulations, income limits lower than those
provided herein for the occupanis of the units in such
M/D development.

If federal law or rules and regulations impose
limitations on the incomes of the persons or families who
may occupy all or any of the units, in an M/D
development, the occupancy of the M/D development shall
comply with such limitations, and the adjusted family
incomes (as defined in the authority’s rules and

regulations) of applicamids for occupancy of all of the units
in the M/D development shall be computed, for the
purpose of deiermining eligibility for occupancy thereof
under these rules and regulations in the manner specified
in. such federal law and rules and regulations, subject to
such modifications as the executive director shall require
or approve in order to facilitate processing, review and
approval of such applications.

Notwithstanding anything to the contrary herein, all M/D
developments and the processing thereof under the terms
hereof must comply with (i) the Act and the authority’s
rules and regulations, (ii) the applicable federal laws and
regulations governing the federal tax exemption of the
notes or honds issued by the authority to finance such
M/D developments, and (iii) the requirements sef forth in
the resolutions pursuant to which the notes or bonds, if
any, are issued by the authority to finance the M/D
developments. Copies of -the authority’s applicable note and
bond resolutions, if any, are available upon request.

§ 4. Terms of mortgage loans.

The authority may make or finance mortgage loans
secured by a lien on real property or, subject to certain
limitations in the Act, a leasehold estate in order (o
finance M/D developments. The term of the mortgage loan
shall be egual to (i) if the M/D loan is to finance the
construction of the proposed M/D development, the period
determined by the executive director to be necessary to:
(1) compiete construction of the M/D development, and
(2) consummate the final closing of the M/D loan; plus
(iiy if the M/D loan is to finance the ownership and
operation of the proposed M/D development, an
amortization period set forth in the M/D loan commitment
but not to exceed 45 years. The executive director may
require that such amortization period not extend beyond
the termination date of any assistance or subsidy.

M/D loans may be made to (i) for-profit housing
sponsors in original principal amounts not to exceed the
lesser of the maximum principal amount specified in the
M/D loan commiiment (which amount shall in no event
exceed 959 of the fair market value of the property as
determined by the authority) or such percentage of the
housing development costs of the M/D development as is
established in such commitment, but in no event to exceed
5%, and (i) nonprofit housing sponsors in original
principat amounts not to exceed the lesser of the
maximum principal amount specified in the M/D loan
commitment (which amount shall in no event exceed
1009, of the fair market value of the property as
determined by the authority in those cases in which the
nonprofit sponsor is the Commonwealth of Virginia or any
agency or instrumentality thereof, and which shall in no
event exceed 959 of the fair market value of the
property as determined by the authority in these cases in
which the nonprofit sponsor is not the Commonwealth of
Virginia -or an agency or instrumentality thereof} or such
percentage of the housing development costs of the M/D
development as is established in such commitment, but in
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no event to exceed 1009%,.

The maximum principal amount and - percentage of
housing development costs specified or established in the
M/D loan commitment shall' he determined by the
authority in such manner and based upon such factors as
it deems relevant to the security of the M/D loan and the
fulfillment of its public purpose. Such factors may include
the economic feasibility of the proposed M/D development
in terms of its ability to pay the projected debt service on
the M/D loan and the projected operating expenses of the
proposed M/D development.

The categories of cost which shall be allowable by the
authority in the acquisition -and construction of an M/D
development financed under these rules and regulations
shall include all reasonable, ordinary and necessary costs
and expenses (including, without limitations, those
categories of costs set forth in the authority’s rules -and
regulations for multi-family housing developments) which
are incurred by the mortgagor in the acquisition and
construction of the M/D development. Upon completion of
the acquisition and construction of the M/D development,
the total of housing development costs shall be certified to
the authority in accordance with these rules and
regulations, subject to the review and determination of the
authority. Im lieu of such certification of housing
development costs, the executive director may require
such other assurances of housing development costs as he
shall deem necessary to enable the authority to determine
with reasonable accuracy the actual amount of such
housing development costs.

The interest rate on the M/D loan shall be established
at the closing and may be ‘thereafter adjusted in
accordance with the authority’s rules and regulations and
the terms of the deed of trust note. The authority shall
charge a processing fee and a financing fee equal to 5%
of the M/D loan amount unless the exeeulive direetor
shall for good eause reguire the payment of a different
finaneing fee in such amounts as the executive director
defermines to be reasonable . Such fee fees shall be
payable at such times as hereinafter provided or at sueh
require required by the executive direcfor .

§&Sﬂ*§eﬁ&ﬁﬂﬂ9¥m

The executive director may from Hime to time toke sueh

actionr a5 he may deem neeessary OF proper in erder te
selieit propesals fer the finaneing of M/D developments:
Such aetions may include advertising in newspapers and
other media; mailing of information 1o prospective
applicants and other members of the publie; and any other
methods of publie announcement which the exeeutive
direetsr may seleet ay approprinte under the
cirenmstanees: The exceutive dircetor may Hnpoese
regqrements; Hmitations and conditons with respeet to the
submission of ﬁi‘ﬁﬁﬁS‘&lS ard the selection of MDD
developments 83 ke shall consider Recessary of

studies and other research and analyses to be performed
in erder to determine thé manner and conditions under
which evailable funds of the authority are to be aloeated
and such other matters as he shall deem appropriate
relating to the seleetion of propesals: The suthority may
alse eonsider and approve propesals fer finaneins of M/D
developments submmitted from time to time to the awthority
without any selicitntion therefor on the part of the

§ 6 & Application and review acceplance for processing .
A Information to be submitted |

Application for an M/D loan shall be commenced by
filing with the authority an application, on such form or
forms as the executive director may from time to time
prescribe, together with such documents and additional
information as may be requested by -the authority,
including, but not limited to . a determination by
DMHMRSAS on such form: or forms as the executive
director may from time to time prescribe to the effect
that (i) the mortgagor has the intent and ability to provide
the services deemed necessary by DMHMRSAS for the
success of a housing development inlended for occupancy
by persons of low and moderate income who are mentally
disabled, (ii) .that the proposed locafion and tvpe of
housing are suitable for the contemplated residents and
that there exists a need in the area of the proposed
location for housing for the mentally disabled, and (iii)
that the development Is economically feasible to the extent
that it is projected to have or receive funds in an amount
sufficient to. pay the debt service on the proposed M/D
loan and to pay for all of the requisite services deemed
necessary by DMHMRSAS for the success of such a
development (for those M/D developments which are to
receive funding .other than that directly from the
mortgagor, a breakdown of the source and amount of such
funding upon which DMHMRSAS relied in making its
defermination must be included).

- Informotion with respeet
propesed development site
2. ARy opltior of sales contract to acquire the site;

te the status of the
ead the surreunding

&Aﬂev&maﬁeﬂeﬁtheﬂeeé&néeﬁeeﬁve&emaﬂdm
the proposed MyD development in the market area of
SHeR gite:

4. Information regarding the legal; business and
finaneial status and experience of the applicant

5. Infermation regarding amenities and serviees
proposed to be offered fo the icnents:

6 A determination by DMHMR on such form or forms
as the execulive direetor may from tme to fime
preseribe to the effeet that ) the mertpagor has the
intent and ability to previde the serviees deemed
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necessary by DMHMR for the suecess of e housing
development intended for occupaity by persens of low
fha%%hepfepese&}eeaheﬁaﬂdtyﬁeefheﬂsmgm
suitable for the eentemplated residents and that there
eaﬂs%saaee&mmeayeaefmeﬁmpesedleea&enfaf

}tispfe:}ee%eééeha%effeeeweiuﬂdsm&ﬁameﬂﬂ{
suffieient to pay the debt serviee on the propesed
M/D lean and to pey for all of the requisite servieces
deemed necessary by PMUMR for the sueeess of sueh
a development Hor those M/D developments which
are o reeeive funding other then that direetly from
the mertgagor; a breakdown of the souree and ameunt
of sueh funding upen which PMHMR relied in making
its determination must be inecluded);

+ Arehiteetural and engincering plans; drawings and
specificgtions in such detnil as shall be aeceessary of
appropriate to determine the requirements for
construetion of the propesed development:

& The opphlicant’s ) best estimates of the housing
development costs and the components thereof, 4B
propeseé M/P lenn ameunt; {Hi)y propesed ennmual
operating budget and the individunl comperents
thereol; € best estimates of the monihly ulility
p&rébyfhefesnden{—&n&{-v%ame&atefaﬂysubad-y

%ﬂ&ﬂt&fﬂ-}tﬂéﬂ%&tﬁﬁﬁﬂ&f&ﬂﬂ‘%ﬂfﬁm
assistance from the federal goverament of any other
vy any orrenpemems contemplated by the apphieant
ferteﬂ&n%fefeﬁalserfe}eeamﬁs#emfe&efﬂl—sfa%e

H: A nonrefundable processing fee equal te 05% of
the propesed M4/D loan smount Sueh fee shall be
apptied at closing toward the payment of the

In the selection of an applieaton or applentions for
preeessmg—theexee&&vemfeetermaymkeiﬂ%eaeee&ﬂ%

applcant te file ene or wore of the foregoing forms
deeumeﬂtsaﬂém#efma&eﬁa%a}amme-aﬂdaﬂy

shaﬂbes&bjee%{ethefeeefp%—femwaﬂd&pweva}byme
executive direetor forms; documents aond
informaetion:

An appraisel of the land and any Hnprovemenis te be
retained and wsed as o part of the M/D development will
be ebiained at this time oF 85 sooR as practiesl thereafter
from an independent real estate appraiser seleeted by the
authority: Sueh appraisel shall net be obtained uwatil the
autherity has reeeived the processing fee required by £
director deemsS neeessary OF appreprisle o evaluate the
propesed MyD development

H at any time the executive dircctor determines that the
appheant 5 net proecessing the applieation with due
diligence and best efforts orf that the appleation cannot be
suecesstully proeessed to commitment and closing within a
reasonable time; he may in his diseretion; terminsie the
application and relpin any fees previcusly paid to the
autheriy:

B: Review of the applieation:

The authority’s staff shali review each application and
any additional information submiited by the applicant or
obtained from other sources by the authority in its review
of each proposed M/D development. Such review shall be
performed in accordance with subdivision 2 of subsection
D of § 36-55.33:1 of the Code of Virginia and shall include,
but not be limited to, the following:

1. An analysis of the site characteristics, surrounding
land uses, avaiiable utilities, transportation,
recreational opportunities, shopping facilities and other
factors affecting the site;

2. An evaluation of the ability,
financial capacity of the applicant;

3. An asmnslysis A preliminary evaluation of the
estimates of estimated construction costs and the
proposed eperating budget and an evaluation as to the
economic feasibility design and strucfure of the
proposed M/D development;

experience and
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4 A review of the tenant scleelion plans; inchiding Hs
effect on the economic feasibiiy ef the propesed
M/D development and Hs effieney in earrying out the
programs and policies of the authoriy:

5 An analysis of the drawings end speeifications; the
marketability of the units; the amenities and faelities
te be previded to the propesed residenls; and the
maragerment and maintenanee characteristies of the
prepesed M/D develepment

4. A preliminary review of the estimated operating
expenses and income (including any estimated subsidy
or assistance) and a preliminary evaluation of the
adequacy of the estimaled income to sustain the
proposed M;/D development based upon the assumed
occupancy rate and . estimated construction and
financing costs; and

5. A preliminary evaloation of the need for such
houysing at renfals or prices which persons and
families of -low and moderate income can afford
within the general housing market area to be served
by the pmposed development.

Based upon the autherity staffs analysis of sueh
authority's review of the applications, documents and any

additional information and any other information obiained
by submitted by the applicanis or obtained from other
sources by the authority in its review of the proposed
M/D development developments , the executive director
may isste & commitment for an M/D loan to the appHeant
with respeet to the prepesed M/D. development previded

that shall accept for - processing those applican'ons which
he has determined that et of defermines satisfy the
following criteria have been salisfied :

k?hevie‘mi%yef%hepfeﬁeseé%develﬁpmeﬂtis
and will conltinhe to be a residential area suitable for
the propesed MAD development and iS5 net aew; aer is
H Hkely in the future o become; subjeet to uses of
deterioration which eould eatse undue depreciation
the value of the prepesed M/D development of which
could adversely affeet s operation, marketability or
econoraie feasibildy: .

2. There are or wil be avaiable on or before the
estimated completion date (b direet aeeess o
adequate public roads and utilities afd ¢y sueh publie
and private facilities {sueh a5 Sechools; echurehes;
trenspertation; retail and service establishments; paeks
and reereational faeilitiesy in the area of the prepesed
wbeﬂeeessaryeréemableteyuseaﬂ&eﬂjeymemby
theeentemﬁ}&tedms&deﬂt&

% 1. The appllcant either owns or leases the site of
the proposed M/D development or has the legal right
to acquire or lease the site in such manner, at such

time and subject to such terms as will permit the
applicant to process the application and consummate
the initial closing.

2. Subject to further review and evaluation by the
authority’s staff under § 6 of these rules and
regulations, the estimated construction costs and
operating expenses appear to be complete, reasonable
and comparable lo those of similar developments.

3. Subject to further review and evaluation by the
authority’s staff uonder § 6 of these ruoles and
regulations, the estimated income from the proposed
M/D development, including any estimated subsidy or
assistance, is sufficient fo sustain the operation of the
proposed M/D development.

4. The applicant and general contraetor have has the
experience, ability and financial capacily necessary to
carry out their respeetive ifs responsibilities for the -
acquisition, construction, ownership, operation,
maintenance and management of the proposed M/D
development.

5- The appleation and propesed M4D development
conform to the requiremests; lamitations and
conditions; i any, impesed by the exceutive directer
pursuant to § 4 of these vudes and repulations:

5. The proposed M/D development will contribute to
the implementation of the policies and programs of
the authority in providing decent, safe and sanitary
housing for low and moderate income persons and
families who cannot ofherwise afford such housing in
the market area of the proposed M/D development.

6. The proposed M/D development will assist in
meeting the need for such housing in the market area
of the proposed M/D development.

7 The apphlicant’s estimetes of housing development -
eosts (i inelide all eosts neeessary for the
development ahd construction of the proposed M/B
development; (i) are reasenable in amount (i) are
b&sed&penv&héd&t&aﬂdtﬁferm&tmn—&ﬂdfw}afe

ﬂﬂaﬂeia}abﬂﬁytepay&nyeestsesﬁmatedbyme
executive dircetor fo be in exeess of the total of the
applieant’s estimates of housing develepment eosts:

7. It appears that the proposed M/D development and
applicant will be able to meet the requirements for
feasibility and commitment set forth in § 6 of these
rules and regulations and that the proposed M/D
development will otherwise continue to be processed
through initial closing and will be completed and
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operated, all in compliance with the Act, the
documents and contracts execufed af initial closing,
applicable federal laws, rules and regulations, and the
provisions of these rules and regulations and without
unreasonable delay, interruptions or expense.

8- Subjeet to review by the autherity; in the ease of
constrpetion loans af final clesing or in the ease of
the

ethefﬁeﬂhe&smgfaeﬂiﬂestebeme}u&edmme
propesed M{P development are ineidental oF related

development; including eny eostimated subsidy oF
assistanee; is sufficient to pay when due the eshmates
of the debt serviee on the merigage loan; the
operobing expenses; and replacement and  other
reserves required by the authoriy

that the propesed MAD development 65 o whele and
the contemplated residents:

12: The tecnant selection plans submitted by the
ond shat be satisfactory to the autherity:

13- The proposed M/D development will comply with
4 ot opplicable federal loaws and regulatiens
geverning the federnl tax exemplion of the netes or
bends; ¥ any; issued or to be issued by the autheriy
mﬁﬂ&ﬁeethepmese&m&eve}epmeﬂtaﬂdm}&b
regquirements set forth in the resolutions; H any
pursuant to which such notes or bends are issued of
te be issued:

H- The prerequisites neeessery for the applieant te
acquire; ows; construet or rehabilitete; operate and
manage the propesed M/D develepment have beern
satisfied of ean be satisfied prior to ndtial elesing
These prevequisites inelude; but are not lhnited to
ehigining & sie plan appreval, b proper zoning
s%a%&s—{-m}gtssumﬁgeseft—heafa&&bih%yefme

are neeessary of desirable for the construcHon and

useeitheﬁ%eﬁeseéM%Bdeveieﬁmea{—{—v-}buﬂémg

15 The propesed M/D development will comply with
al applesble state and leeel laws; ordinanees;
regiintions; and requirements:

16: The proposed M/D developrent will ecentribute to
the fulfilment of the public purpeses of the autherity
as set forth in Hs Aet

17 Subjeet to o final determination by the beard; the
finaneing of the propesed M/D development will meet
the applicable requirements set forth in § 36-5539 of
the Code of ¥Yirginia: For the purpeses ef satisfying
subseetionr B eof the aforementioned eceode seetion; the
term “substantind rehabilitetion” means the repair oF
improvement of an existng housing unil; the walue of
which repairs of improvements equals af least 2505 of
the tetal valie of the rehabilitated housing unit

The executive director’s determinations with respect fo
the above criteria shall be based only on the documents
and information obtained by him at the time and are
subject to modification or reversal upon his receipt of
additional documents or information at a lafer time. If the
execufive director determines that the above criteria are
satisfied, he will recommend further processing of the
application and he shall present his recommendations to
the board, If the executive director determines that one or
more of the foregoing criteriz have not been adequately
satisfied, he may nevertheless in his discretion recommend
to the board that the application be approved and that the
M/D loan and issuance of the commitment therefor be
authorized subject to the satisfaction of such criferia in
such manner and within such time period as he shall
deem appropriate. The board shall review and consider
the recommendation of the executive director, and if if
concurs with such recommendation, it shall by resolution
approve the application and authorize Issuance of a
commitment therefor, subject fo the further review in § 6
of these rules and regulations and such terms and
conditions as the board shall require in such resolution.

A resolution authorizing an M/D loan to a for-profit
housing sponsor shall prescribe the maximum annual rate,
if any, at which distributions may be made by such
for-profit housing sponsor with respect fto the M/D
development, expressed as a percentage of such for-profit
housing Sponsor’s equily in such M/D development (such
equify being established in accordance with § 9 of these
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rales and regulations), which rate, if any, shall not be
inconsistent with. the provisions of the. Act. In connection
with the establishment of any such rates, the board shall
not prescribe differing or discriminatory rates with respect
to. substantially similar M/D- developments. The resolution
shall specify whether any such maximum annual rate of
distributions shall be cumulative or noncumulative.

An M/D loan shall not be authorized by the board
uniess the board by resolution shall make the applicable
findings required by § 36-55.3% of the Code of Virginia;
provided, however, that the board may in its discretion
authorize the M/D loan withoul making the finding, if
applicable, required- by subsection B of § 36-55.39 of the
Code of Virginia, subjeci to the condition that such finding
be made by the board prior te the financing of the M/D
loan. For the purposes of satisfying subsection B of the
aforementioned code section,  the term “substantial
rehabilifation” means the repair or Improvement of an
existing housing unit, the value of which repairs or
improvemenis equals at least 25% of the tofal value of the
rehabilitated housing unit.

The execufive director may impese such terms and
conditions with respect to acceptance for processing as he
shall deem necessary and appropriate. If any proposed MD
development is so accepted for processing, the execulive
director shall notify the sponsor of such acceptance and of
any lerms and conditions imposed with regard therefo. If
the executive director determines not to recomimend
approval of the appiication, he shall so notify the
applicant.

In additien; The executive direcior is authorized to make
allocations of funds for M/D Loans to various types of
housing sponsors and developments as he deems necessary
or desirable to promote and accomplish the purposes set
forth herein and in the Act. Any such allocation of funds
may be made based upon such conditions as the executive
director may require, including without- limifation, one or
both of the following: (i) PMHMR DMHMRSAS agrees,
subject to terms and limifations acceptable to the
aunthority, te provide funds for the developments in an
amount sufficient to pay the operating costs thereof,
including debt service with respect to the M/D Loan or
loans applicabhle thereto; and (ii) the authority shall be
able to finance the developments by the issuance of bonds
in such amount and under such ferms and conditions as
the authority deems satisfactory:

§ + 6. Feasibility and commitment.

criteria set forth in § 6.C abeve are satistied and that he
will recommend approval of the application and issuanee
of the compmitment therefor; he shall either () present his
recommendations to the boasd eof 4Gb # the maxmum
prineipat amount of the M/D lean dees net exeeced
$300,000, issue the comumitment subjeet to the approval
and ratitication of the board: If the executive direetor
determines that oht of more of the foregoing erteria have

not been adequately satisfied; he may nevertheless in his
diseretion either {iy in the case of an M/D losn
apphcation for whick the beoard’s apprevel is sought in
advance of the issuanee of the commitment therefor
recommend to the beard that the appliention be appreved
and that 2 ecommitment be issued subjeet o the
satisfaction of such eriteria in sueh manser and within
such Hipe peried a8 he shall deem appropriate or b in
the ease of a commitinent to be issued by the ewecutive
director subjeet to satifiention by the beard all in
commitment subjeet to the satistacton eof sueh eriteria in
sich manner and within sueh Hme peried as he shal
deem appropriate;

The beard shelt review and consider the
recommendation of the exeeulive direetor; and i #
eeneufsmths&ehfeeemmeadatmﬁshaﬂbyrese}ahm

commitment therefor; subjeet to such terms and conditions
as the board shall require in sueh reseludien:

In order to continue the processing of the application,
the applicant shall file, within such time limit as the
executive director shall specify, such forms, documents
and information as the executive director shall require
with respect fo .the  feasibility of the proposed M/D
development, including, without limifation, any addifions,
modifications or other changes {o the application and
documents previously submilted as may be necessary or
appropriate to make the Information therein compiete,
accurate and current.

- It not previously obtained, an appraisal of the land and
any improvements fo be retained and used as a part of
the M/D development will be oblained al this fime or as
Soon as practical thereafter from an independent real
estate appraiser selected or approved by the authority.
The authority may also obtain such other reports, analyses,
information and dala as the executive director deems
necessary or appropriate to evaluate the proposed M/D
development.

If at any fime the executive director determines that the
applicant is not processing the application with due
diligence and best efforts or that the application cannot be
successfully  processed to commilment and initial closing
within a reasonable time, he may, in his discretion,
terminate the application and retain any fees previously
paid to the authority.

The aguthorily staff shall review and evaluate the
application, the documents and information received or
obtained ~pursuant to § 5 and this § 6. Such review and
evaluation shall include, buf not be limited to, the
following:

1. An analysis- of the estimates of construction costs
. and the praposed operating budget and an evaluation
as .to the economic feasibility of the proposed M/D
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development;

2, A review of the fenant selection plan, including its
effect on the economic feasibility of the proposed
development and its efficacy in carrying out the
programs and policies of the authority;

3. A final review of the ability, experience and
financial capacily of the applicant;

4, An analysis of the archifectural and engineering
plans, drawings and Sspecifications, including the
functional use and living environment for the proposed
residents, the marketability of the units, the amenities,
services and facilities fo be provided fo the proposed
residents, and the management, maintenance and
energy conservation characteristics of the proposed
development,

Based upon the authority staff’s analysis of such
documents and information and any other information
obtained by the authority in ils review of the proposed
development, the executive director shall approve the
issuance of a mortgage loan commitment to the applicant
with respect to the proposed development oaly if he
determines that all of the following criteria have been
satisfied:

1. The vicinity of the proposed M/D development is
and will continte to be a residential area suitable for
the proposed M/D development and is not now, nor is
it likely in the future to become, subject to uses or
deterioration which could cause undue depreciation in
the value of the proposed M/D development or which
could adversely affect its operation, marketability or
economic feasibility.

2. There are or will be available on or before the
estimated completion date (1) direct access fo
adequate public roads and utilities and (ii} such public
and private facilities (such as schools, churches,
transporiation, retail and service establishments, parks,
and recreational facilities) in the area of the proposed
M/D development as the execiuitive director defermines
to be necessary or desirable for use and enjoyment by
the contemplated residents.

3. Based on the data and information received or
obtained pursuant to this § 6, no material adverse
change has occurred with respect fo compliance with
the criteria set forth in § 5 of these rules and
regulations.

4, The applicant’s esfimaies of housing development
costs (i) include all costs necessary for the
development and construction of the proposed M/D
‘development, (ii) are reasonable in amount, (ili) are
based upon valid data and information, and (iv) are
comparable fo costs for similar multi-family rental
developments; provided, however, that Iif the
applicant’s estimates of such costs are insufficient in

amount under the foregeing criteria, such criteria may
nevertheless be satisfied if, in the judgment of the
executive director, the morigagor will have the
financial ability to pay any costs estimated by the
executive director to be in excess of the total of the
applicant’s estimates of housing development costs.

5. Subject to review by the authorily, in the case of
consiruction loans at final closing or in the case of
permanent loans at closing, the categories of the
estimated housing development costs fo be funded
from the proceeds of the maorigage loan are eligible
for such funding under the authority’s closing
documents or under such other requirements as shall
be agreed lo by the authority.

6. Any administrative, communily, health, nursing care,
medical, educational, recreational, commercial or
other non-housing facilities to be included in the
proposed M/D development are incidental or related
to the proposed M/D development and are necessary,
convenient or desirable with respect to the ownership,
operation or management of the proposed M/D
development.

7. The estimated income from the proposed M/D
development, including any federal subsidy or
assistance, is sufficient to pay when due the estimates
of the debt service on the mortgage Iloan, the
operating expenses, and replacement and other
reserves reguired by the authority.

8. The drawings and specifications or other descripfion
of the work to be performed shall demonstrale that
the proposed M/D development as a whole and the
individual units therein shall provide safe, habitable,
and pleasant living accommodations and environment
for the contemplated residents.

9. The tenant selection plan submitted by the applicant
shall comply with these rules and regulations and
shall be satisfactory to the authority.

1. The proposed M/D development will comply with:
(i} all applicable federal laws and regulations
governing the federal tax exemption of the notes or
bonds issued or to be issued by the authority fo
finance the proposed development and (ii) all

reéquirements set forth in the resolutions pursuant to
which such notes or bonds are issued or fo be issued.

11. The prerequisites necessary for the members of
the applicant to acquire, own, construct or rehabilitate,
operate and manage the proposed M/D development
have been satisfied or can be satisfied prior to initial
closing, These prerequisites include, but are not
limited to oblaining: (i) site plan approval, (ii) proper
zoning status, (i) assurances of the availability of the
requisite public utilities, (iv} commitments by public
officials to construct such public improvements and
accept the dedication of streefs and easemenis fhat
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are necessary or desirable for the construction and
use of the proposed M/D development, (v) building
permits, and (vi) fee simple ownership of the site, a

sales contract or option giving the applicant or
mortgagor the right to purchase the site for the
proposed development and obtain fee simple fitle, or a
leasehold interest of the time period required by the
Act (any such ownership or leasehold interest
acquired or to be acquired shall be free of any

covenants, restrictions, easements, conditions, or other
encumbrances which would adversely affect the
authority’'s security or the construction or operation of
the proposed M/D development).

12, The proposed M/D development will comply with
all applicable state and local laws, ordinances,
regulations, and requirements.

13, The proposed M/D development will contribute to
the fulfilment of the public purposes of the authorify
as set forth in ifs Act.

If the executive director determines that one or more of
the foregoing criteria have not been adequately satisfied,
he may nevertheless In his discretion, approve the
issuance of a commitment, subject to the safisfaction of
such criteria, in such manner and within such time period
as he shall deem appropriate.

" The term of the M/D loan, the amoriization period, the
estimated housing developmeni costs, the principal amount
of the M/D loan, the terms and conditions applicable to
any equity confribution by the applicant, any assurances of
successful completion and operational stability of the
proposed M/D development, and other terms and
conditions of such M/D loan shall be set forth in the
beards reselution autherizing er ratifying such M/D lean
er i the commitment therefsr issued on behalf of the
authority . The reselutien of the commiiment shall also
incilude such terms and conditions as the authority
considers appropriate with respect to the construction of
the proposed M/D development, the marketing and
occupancy of such M/D development (including any
income limits or occupancy restrictions other than those
set forth in these rules and regulations), the dishursement
and repayment of the loan, and other matters related to
the construction and the ownership, operation and
occupancy of the proposed M/D development. Such
resolution o commitment may include a financial analysis
of the proposed M/D development, seiting forth the
approved initial budget for the operation of the M/D
development and a schedule of the estimated housing
development costs. Sueh e reselution autherizing an M/D
loan te & for-profit heusing spenser shall preseribe the
maximum apndal rele; H any ot which distributions may
be made by sueh for-profil housing sponser with respeet tor
e M/PD development; expressed as & percentage of such
for-profit housing speaser’s eguity i sueh M/D
development (such eguily being established in aceordanee
with ¢ 10 of these rules and regulations); which rate;, if
any; shall not be inconsistent with the provisions of the

Aet—}ae&nneeaenmththeestabhshmeﬂtefaﬁys&eh

any such mexum anpual rote of distributions shell be
edrmtative oF RoRCwRHatVe:

An M/D lean shall not be authorized or ratified by the
board unless the board by reselution shall make the
applicable findings required by § 36-553% of the Code of
Virginia; provided; however, that the beard may in Hs
diserction authorize or rotify the M/D loan without moking
the finding; i applieable; required by subsection B of &
36-55-30 of the Code of Virginim; subjeet to the condition
that such finding be made by the beard prier o the
finaneing of the M/D loan:

If the executive dxrector determines not to recommend
apprevel of the i and issuanee of issue a
commitment, he shall so notify the applicant. ¥ any
appliention is net se reeormpnended for approval the
executive director may seleet for processing eme er mere
appiieations in #s plaee:

§ 8 7. Closing.

Upon issuance of the commitment, the applicant shall
direct its attorney to prepare and submit the legal
documentation (the “closing documents”) required by the
commitment within the time period specified. When the
closing documents have been submitted and approved by
the authority staff, the board has approved or ratified the
commitment and has determined that the financing of the
proposed M/D development meets all the applicable
requirements of § 36-55.39 of the Code of Virginia, and ali
other requirements in the commitment have been satisfied,
the closing of the M/D loan shall be held. At this closing,
the closing documents shall be, where required, executed
and recorded, and the mortgagor will pay to the authority
the balance owed on the processing and financing fee fees
, will make any equity investment required by the closing
documents and will fund such other deposits, escrows and
reserves as required by the commiiment. The initial
disbursement of M/D loan proceeds will be made by the
authority, if appropriate under the commitment and the
closing documents.

The actual interest rate on the M/D loan shall be
established by the executive director prior fo or at the
time of the execution of the deed of itrust note at ciosing
and may thereafter be altered by the executive director in
accordance with the authority’s rules and regulations and
the terms of such note.

The executive director may require such accounts,
reserves, deposits, escrows, bonds, letters of credit and
other assurances as he shall deem appropriate to assure
the satisfactory construction, completion, occupancy and
operation of the M/D development, including without
limitation one or more of the following: working capital
deposits, construction confingency funds, operating reserve
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accounts, payment and performance bonds or leiters of
credit, latent construction defect escrows, replacement
reserves, and tax and insurance escrows. The foregoing
shall be in such amounts and subject to such terms and
conditions as the executive director shall require and as
shall be set forth in the initial closing documents.

§ 9 8 Construction.

In the case of construction loans, the construction of the
M/D development shall be performed in accordance with
the closing documents, The authority shall have the right
to inspect the M/D development as often as deemed
necessary or appropriate by the authority to determine the
progress of the work and compliance with' the closing
documents and to ascertain the propriety and validity of
M/D loan disbursements requested by the mortgagor. Such
inspections shall be made for the sole and exclusive
benefit and protection of the authority. A disbursement of
M/D loan proceeds may only be made upon compliance
with the terms and conditions of the closing documents
with respect to any such dishbursement; provided, however,
that in the event that such terms and conditions have not
been satisfied, the executive director may, 'in his
discretion, permit such disbursement if additional seecurity
or assurance satisfactory to him is given. The amouat of
any disbursement shall be determined in accordance with
the terms of the initial closing documents and shall be
subject to such retainage or holdback as s therem
prescribed.

§ +8: 9. Completion of construction and final closing.

In the case of construction loans, the closing documents
shall specify those requirements and conditions that shall
be safisfied in order for the M/D development to he
deemed to have attained final completion. Upon such final
completion of the M/D development, the mortgagor,
general contractor, and any other parties required to do so
by the closing documents shall each diligently commence
complete and submit to the guthority for review and
approval their cost certification in accordance with the
closing documents or In accordance with such other
requirements as shall have been agreed to by the
authority.

Prior fto or concurrently with final closing, the
mortgagor, general contractor and other members of the
development team shall perform all acts and submit all
contracts and documents required by the closing
documents in order to attain final completion, make the
final dishursement of M/D loan proceeds, obtain any
subsidy or assistance and otherwise consummate the final
closing,

At the final closing, the authority shall determine the
following in accordance with the closing documents:

1. The total development costs, the final mortgage
loan amount, the balance of M/D loan proceeds to be
disbursed to the mortgagor, the equity investment of

the mortgagor and, if applicable, the maximum
amount of annual limited dividend distributions;

2. The interest rate to be applied initially upon
commencement of amortization, the date for
commencement and termination of the monthly

amortization payments of principal and interest, the
initial amount of such meonthiy amertization payments,
and the initial amounts to be paid monthly into the
escrow accounts for taxes, insurance, replacement
reserves, or other similar escrow items; and

3. Any other funds due the authority, the mortgagor,
general contractor, architect or other parties that the
authority requires to be disbursed or paid as part of
the final closing.

The equity investment of the mortgagor shall be the
difference between the total housiiig development costs of
the M/D development as finally determined by the

authority and the final principal amount of the M/D loan

as to such M/D development.
§ H= 10. Seed money loans.

Notwithstanding anything herein to the contrary, the
executive director may, in his discretion, approve an
application on such forms as he may prescribe for a seed
money loan and issue a commitment therefor subject to
ratification by the board.

§ 12 11. M/D loan increases.

" Prior to eclosing; the principal ameount of the M/D lean
inerease in the estimated eosts of the propesed M/D
development; 15 neeessary oF desirable to effeet the
suecesstul eonstruction and operation of the preposed MiH
development; can be funded frem aveilable proceeds of

Subsequent to closing, the autheority will econsider and;
where approprigie; approve an M/D lean ineresse to be
finaneed from the preceeds of the autherity’s notes eoF
bends in the following instanees:

I Where cost inereases are ipewrred as the direet
fesu}tef{-l-}ehaﬂgesmwefkfequeéeffequestedby

or will reduee the eests of operpling or maintaining
e M{D development:

Z: Where eost increases are ipeurred as p direet result
of & fallure by the autherity during processing of the
M+P development to properly perform an aet for
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wihieh the sutherity i9 selely respensible;

3 Where an M/D loan imercose is determined by the
authority; in s sole and abselute diseretion; to be in
the best interests of the autherity in protecHng is
seenrity for the morigage loan: of

4. Where the authority has enlered inte an agreement
with the mortgagor prier to elesing to previde an M/D
loan inerease ¥ certain eost oVErruns occur in agreed
Hne items; but only to the extent set forth in such
agreement:

Any sueh increase in the M/D losh subsequent to
closing mey be subjeet to such terms and conditions as the
authority shall reauire; including (but not limited to) one
of more of the felowing:

L. The apbility of the authority to seil bonds to finance
the M/D loan increese in amounis; at rates and under
terms abd econditions salisfaclory to the autherity
{applieabie enly to ap M+D loan o be finaneced from
the proeeeds of the authoriy's neles or bonds)y:

2. The obinining by the owner of additional subsidy ¢
the MAD development is to reeeive such subsidy) in
amounts neecessery o fund the additional debt serviee
to be paid 89 & result of sieh M/D lean inerease: The
provisien of sueh additional subsidy shall be made
subject o and in oecordance with all applieable
federat reguiations:

&Adetemaaﬂenbythe&u&hﬁmyt-hatfhe%}e&&
inerease wil have no materigl adverse effeet on the
finaneial feasibility oF proper operation and
meintenanee of the MYD development

4 A determination by the outhority that the MYD
loan; as inereased; does not execed such percentage of
the total development ecost (as certified in aceordanee
with the eclosing doeuments as appreved by the
autherityy as is esteblished in the reselutien
autherizing the M/D leap in accordence with § 4 of
these rules and regulations:

5. Sueh terms and conditions as the authority shoalt
require in erder to proteet the seeurity of Hs interest
in the M/P logn; o ecomply with covenanis and
agreements with the holders of its bends issued to
finaree the morigage loan; to comply with the Aet and
these rutes and regulations; and to earry out s publie
purpese:

the boord; inerease the prineipal aipount of the M4P loah
at apy time by an amount net lo exeeced 005 eof the
meximum principal amount of the MyD loan set forth in
the eommitment; provided that sueh ineresse is consistent
with the Aet and these rules and regulations: ARy inerease
i exeess of sueh 2:005 shall require the approval of the
bonrd:

The authorily may consider and, where appropriate,
apprave a M/D loan increase if determined by the
authority to be in its best interests in protecting its
securify for the M/D lpan. Any such M/D loan increase
shall require the approval of the board and shall be
subject to such terms and conditions as the board or the
executive director may require. Nothing contained in this
¢ 12 section shall impose any duty or obligation on the
authority to increase any M/D loan, as the decision as to
whether to grant an M/D loan increase shall be within the
sole and absolute discretion of the authority.

§ +3: 12. Operation and management.

The M/D development shall be subject to certain
regitlatory covenants in closing documents eniered into at
closing between the authority and the mortgagor. Such
regulatory . covenants shall govern the occupancy,
maintenance, operation, use and disposition of the M/D
development and the activities and operation of the
mortgagor. The morigagor shall execute such other
documeénts with regard to the regulation of the M/D
development as the executive director may determine to
be necessary or appropriate fo proiect the inierests of the
authority and to permit the fulfillment of the authority’s
duties and responsibilities under the Act and these rules
and regulations.

The morigagor shall lease the units in the M/D
development only to persons who are eligible for
occupancy thereof as described in § 3 of these rules and
regulations. The mortgagor shall comply with the
provisions of the authority’s rules and regulations
regarding (i) the examination and determination of the

income and eligibility of applicants for initial occupancy of

the M/D development and (ii) the periodic reexamination
and redetermination of the income and eligibility of
residents of the M/D development.

In selecting eligible residents, the mortgagor shall
comply with such occupancy criteria and priorities and
with the tenant selection plan approved by the authority
pursuant to § 6 5 of these rules and regulations,

The authority shall have the power to supervise the
mortgagor and the M/D development in accordance with §
36-55.34:.1 of the Code of Virginia and the terms of the
closing documents or other agreemenis relating to the
M/D loans. The authority shali have the right {o inspect
the M/D. development, conduct audits of all books and
records of the M/D development and to require such
reports as the authority deems reasonable tio assure
compliance with this § 18 section .

§ 14- 13. Transfers of ownership.

A. It is the authority’s policy to evaluate requests for
transfers of ownership on a case-by-case basis. The
primary goal of the authority is the confinued existence of
low and moderate income rental housing stock maintained
in a financially sound manner and in safe and sanitary

Virginia Register of Regulations

850



Final Regulations

condition. Any changes which would, in the opinion of the
authority, detrimentally affect this goal will not be
approved.

The provisions set forth in this § 4 section shall apply
only fo transfers of ownership to be made subject to the
authority’s deed of trust. ‘

For the purposes herecof, the terms “transfer of
ownership” and “transfer” shall include any direct or
indirect transfer of a parinership or other ownership
interest (including, without limitation, the withdrawal or
substitution of any general paritner) or any sale,
conveyance or other direct or indirect transfer of the M/D
development or any interest therein; provided, however,
that if the owner is not then in default under the deed of
trust or regulatory agreement, such terms shall not include
(i) any sale, transfer, assignment or substitution of limited
partnership interests prior to final closing of the M/D loan
or, (ii) any sale, transfer, assignment or substitution of
limited partnership interests which in any 12-month period
constitute in the aggregate 309% or less of the partnership
interests in the owner. The term “proposed ownership
entity,” as used herein, shall mean (i) in the case of a
transfer of a partnership interest, the owner of the M/D
development as proposed to be restructured by such
transfer, and (ii) in the case of a transfer of the M/D
development, the entity which proposes to acquire the
M/D development.

B. The proposed ownership enfity requesting approval of
a transfer of ownership must initially submit a -written
request to the authority. This request should contain , fo
the extent applicable or requested by the authority, (i) a
detailed description of the terms of the transfer, (ii) all
documentation te be executed in connection with the
transfer, (iii) information regarding the legal, business and
financial status and experience of the proposed ownership
entity and of the principals therein, including current
financial statements (which shall be audited in the case of
a business entity), (iv) an analysis of the current physical
and financial condition of the M/D development, including
a current audited financial report for the M/D
development, (v) information regarding the experience and
ability of any proposed management agent, and (vi) any
other information and documents regquested by the
suthority relating to the transfer. The reguest will be
reviewed and evaluated in accordance with the following
criteria;

1. The proposed ownership entity and the principals
therein must have the experience, ability and financial
capacity necessary to own, operate and manage the
M/D development in a manner satisfactory to the
authority.

2. The M/D development’s physical and financial
condition shall be acceptable to the authority as of the
date of transfer or such later date as the authority
may approve. In order to assure compliance with this
criteria, the authority may require any of the

following:

a. The performance of any necessary repairs and
the correction of any deferred or anticipated
maintenance work;

b. The addition of any improvements ito the M/D
development which, in the judgment of the
authority, will be necessary or desirable for the
successful marketing of the M/D development, will
reduce the costs of operating or maintaining the
M/D development, will benefit the residents or
otherwise improve the liveability of the M/D
development, or will improve the financial strength
and stability of the M/D development;

¢. The establishment of escrows to assure the
completion of any required repairs, maintenance
work, or improvements;

d. The establishment of such new reserves and/or
such additional funding of existing reserves as may
be deemed necessary by the authority to ensure or
preserve the financial strength and stability or the
proper operation and maintenance of the M/D
development; and

e. The funding of debt service payments, accounts
payable and reserve requirements such that the
foregoing are current at the time of any transfer of
ownership,

3. The management ageni, if any, to be selected by
the proposed ownership eniity to manage the M/D
develepmeni on its behalf musi have the experience
and ability necessary to manage the M/D development
in a manner satisfactory to the authority. The
management agent must satisfy the qualifications
established by the authority for approval thereof.

C. The authority wilt may charge the proposed
ownership entity a fee of $5,000 or such higher fee as the
executive director may for good cause require. This fee ,
if any, is to be paid at the closing.

D. In the case of a transfer from a nonprofit owner to
a proposed for-profit owner, the authority may require the
proposed for-profit owner to deposit and/or expend funds
in such amount and manner and for such purposes and to
take such other actions as the authority may require in
order to assure that the principal amount of the M/D loan
does not exceed the lmitations specified in the Act and
these rules and reguiations or otherwise imposed by the
authority. No fransfer of ownership from a nonprofit
owner fto a for-profit owner shall be approved if such
transfer would, in the judgment of the authority, affect the
tax-exemption of the notes or honds, if any, issued by the
authority to finance the development. The authority will
not approve any such transfer of ownership if any loss of
property tax abatement as a result of such fransfer will, in
the determination of the authority, adversely affect the
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financial strength or security of the M/D development.

The authority may require that any cash proceeds
received by the nonprofii owner (after the payment of
transaction costs and the funding of any fees, costs,
expenses, reserves or escrows required or approved by the
authority) be used for such charitable or other purposes
as the authorily may approve.

E. A request for transfer of ownership shall be reviewed
by the executive director and may be approved by him
subject to such terms and condifions as he may require.

After approval of the request, an approval letter will be
issued to the morigagor consenting to the transfer, Such
letter shall be contingent upon the delivery and execution
of any and all clesing documents required by the authority
with respect to the transfer of ownership and the
fulfillment of any special conditions required by the
executive director.

The authority may regquire that the proposed ownership
entity execute the then current forms of the authority’s
M/D loan documents in substitution of the existing M/D
loan documents and/or to execute such amendments to the
existing M/D loan documents as the authority may require
in order to cause the provisions of such documents to
incorporate the then exisiing policies, procedures and
requirements of the authority. At the closing of the
transfer, ali documents required by the approval letter
shall be, where required, executed and recorded; all funds
required by the approval letter will be paid or deposited
in accordance therewith; and all other terms and
conditions of the approval letter shall be satisfied. If
deemed appropriate by the executive director, the original
morigagor shall be released from all liability and
obligations which may thereafter arise under the
decuments previously executed with respect to the M/D
development.

In the case of an M/D development which is in default
or which is experiencing or is expected by the authority to
experience financial, physical or other problems adversely
affecting its financial strength and stability or its proper
operation, maintenance or management, the authority may
waive or modify any of the requirements herein as it may
deem necessary or appropriate in order fo assist the M/D
development and/or to protect the guthority's interest as
lender.

§ 15 I4. Prepayments.

It shall bhe the policy of the authority that no
prepayment of an M/D loan shall be made without its
prior written consent for such period of time set forth in
the note evidencing the M/D loan as the executive
director shall determine, based upon his evaluation of then
existing conditions in the financial and housing markets, te
be necessary to accomplish the public purpose of the
authority. The authority may also prohibit the prepayment
of M/D loans during such period of time as deemed

necessary by. the authority {o assure compliance with
applicable note and bond resoiutions and with federal laws
and regulations governing the federal tax exemption of the
notes or bonds, if any, issued to finance such mortgage
loans. Requests for prepayment shall be reviewed by the
executive director on a case-by-case basis. In reviewing
any request for prepayment, the executive director shall
congsider such factors as he deems relevant, including
without limitation the following (i} the proposed use of the
M/D development subsequent to prepayment, (ii) any
actual or potential termination or reduction of any subsidy
or other assistance, (iii) the current and future need and
demand for low and moderate housing for mentaily
disabled persons in the market area of the development,
(iv) the financial and physical condition of the M/D
development, (v) the financial effect of prepayment on the
authority and the notes or bonds, if any, issued to finance
the M/D devetopmeni, and (vi) compliance with any
applicable federal laws and regulations governing the
federal i{ax exemption of such noies or bonds. As a
precondition to ils approval of any prepayment, the
authority shall have the right to impose restrictions,
conditions and requirements with respect to the ownership,
use, operation and disposition of the M/D development,
including without limitation any restrictions or conditions
required in order to preserve the federal tax exemption of
notes or bonds issued to finance the M/D development.
The authority shall also have the right to charge a
prepayment fee in an amount determined in accordance
with the terms of the resolutions authorizing the notes or
bonds issued to finance the M/D development or in such
other amount as may be established by the executive
director in accordance with the terms of the deed of trust
note and such resolutions. The provisions of this & 15
section shall not be construed to impose any duty or
obligation- on the authority to approve any prepayment, as
the executive director shall have sole and absolute
discretion to approve or disapprove any prepayment based
upon his judgment as to whether such prepayment wouid
be in the best interests of the authority and would
promote the goals and purposes of its programs and
policies.

VAR, Doc. No. R95-132; Filed November 16, 1994, 12:25 p.m.
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Title of Regulation: VR 400-02-0014. Rules and Regulations
for the Acquisition of Maulti-Family Housing
Developments.

Statutory Authority: § 36-55.30:3 of the Code of Virginia.

Effective Date; November 16, 1994.

Summary:

The amendmenis (i) provide for changes in the
processing of multi-family development acquisition
applications, (ii} eliminate regulatory provisions which
are no longer necessary or required in the processing
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of such applications, (iii) simplify various provisions
and (iv) make minor clarifications and corrections.

Processing changes in the amendments inclide (a)
earlier action by the authority’s board on multi-family
development acquisition proposals, (b) eliminating
unnecesary provisions regarding solicifation of
proposals, (c) providing for greater flexibility in the
approval of purchase price or morigage loan
increases, (d) delefing references to the housing
management handbook, which is no longer maintained
by the authority, (e} removing detailed descriptions of
those documents te be submitted with multi-family

development acquisition applications, and (f) delefing

authorization to establish occupancy criteria and
priorities.

Summary of Public Comment and Agency Response: No
public comment was received by the promulating agency.

Agency Contact: Copies of the regulation may be obtained
from J. Judson McKellar, Jr., General Counsel, Virginia
Housing Development Authority, 601 South Belvidere
Street, Richmond, VA 23220,
There may be a charge for copies.

VR 400-02-0014. Rules and Regulations for the Acquisition
of Multi-Family Housing Developments.

§ 1. Purpose and applicability.

The following rules and regulations will be applicable io
the acquisition, ownership and operation by the authority
or by any entity formed by the authority, on its own
behalf or in conjunction with other parties, of muiti-family
housing developments intended for occupancy by persons
and families of low and moderate income (“development”
or “developmenis”). The developments to be acquired
pursuant to these rules and regulations may be existing
developments or may be developments to be constructed
prior to acquisition. If the authority is to acquire an
existing development, the provision of these rules and
regulations relating to construction shall, to the extent
determined by the executive director, not be applicable to
such development. These rules and regulations shall also
be applicable to the making of mortgage loans by the
authority (i} to finance the construction of such
developments prior to the acquisition thereof by the
authority (such mortgage loans are referred to herein as
construction loans) and (ii) to finance the acquisition and
ownership of such developments by entities formed by the
authority as described herein. If any development is to be
subject to federal mortgage insurance or is otherwise to be
assisted or aided, directly or indirectly, by the federal
government, the applicable federal rules and regulations
shall be controlling over any inconsisten{ provision herein.
Furthermore, if the development is to be subject to
mortgage insurance by the federal government, the
provisions of these rules and regulations shall be
applicable to such development only to the extent
determined by the executive director to be necessary in
order to (i) protect any interest of the authority which, in

telephone (804) 782-1986.

the judgment of the executive director, is not adequately
protected by such insurance or by the implementation or
enforcement of the applicable federal rules, regulations or
requirements or (ii) to comply with the Act or fulfill the
authority’s public purpose and obligations thereunder, The
term ‘‘construct” or “construction,” as used herein, shall
include the rehabilitation, preservation or improvement of
existing structures.

Developments may be acquired pursuant o these rules
and regulations only if and to the extent that the authority
has made or expecis to make funds available therefor.

Notwithstanding anything to the contrary herein, the
executive director is authorized with respect tc any
development to waive or modify any provision herein
where deemed appropriate by. him for good cause, to the
extent not inconsistent with the Act and convenanis and
agreements with the holders of its bonds.

All reviews, analyses, evaluations, inspections,
determinations and other actions by the authority pursuant
to the provisions of these rules and regulations shall be
made for the sole and exclusive benefit and protection of
the authority and shall not be construed to waive or
modify any of the rights, benefits, privileges, duties,
Habilities or responsibilities of the authority, the applicant,
any mortgagor, or any contractor or other members of the
development team under the initial closing documents as
described in § # & of these rules and regulations.

These rules and regulations are intended te provide a
general description of the authority’s processing
requirements and are not intended to inciude all actions
involved or required in the processing and administration
of proposals for the authority to acquire developments or
to provide financing for such developments under the
authority’s multi-family housing acquisition program. These
rules and regulations are subject to change at any time by
the authority and may be supplemented by policies, rules
and regulations adepted by the authority from time to
fime.

§ 2. Income limits and general restrictions.

In order to be eligible for occupancy of a multi-family
dwelling unit, a person or family shall not have an
adjusted family income {(as defined in the authority’s rules
and regulations) greater than (i) in {he case of a
multi-family dwelling unit for which the board bas
approved the acquisition prior to November 15, 1991,
seven ltimes the annual rent, including utilities except
telephone, applicable to such dwelling unii; provided,
however, that the foregoing shall not be applicable if no
amounts are payable by or on behalf of such person or
family or if amounts payable by such person or family are
deemed by the board not to be rent or (ii) in the case of
a multi-family dwelling unit for which the board has
approved the acquisition on or after November 15, 1991,
such percentage of the area median gross income as the
board may from time to time establish in these rules and
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regulations or by resolution for occupancy of such dwelling
unit, In the case of a multi-family dwelling unit described
in (i) above, the authority may, subsequent to November
15, 1991, determine to apply an income limit established
pursuant to (i) above in lieu of the income limit set forth
in (i) above. The income limits established below in these
rutes and regulations are in addition to the limit set forth
in (i) above and in implementation of the provisions of
(ii) above.

At least 209 of the units in each development shall be
occupied or held available for pccupancy by persons and
families whose annual adjusted family incomes (at the
time of their initial occupancy of such units) do not
exceed 809 of the area median gross income as
determined by the authority, and the remaining units shall
be occupied or held available for occupancy by persons
and families whose annual adjusted family incomes (at the
time of their initial occupancy of such units) do not
exceed (i) in the case of units for which the board has
approved the acquisition prior to November 15, 1991,
150% of such area median gross income as so determined
or (ii) in the case of units for which the authority has
approved the acquisition on or after November 15, 1991,
115% of such area median gross income as so determined.
The income limits applicable to persons and families at
the time of reexamination and redetermination of their
adjusted family incomes and eligibility subsequent to their
initial occupancy shall be as set forth in (i) and (ii), as
applicable, in the preceding seatence (or, in the case of
units described in (i) in the preceding sentence, such
lesser income limit, if applicable, equal to seven times the
annual rent, including utilities except telephone, applicable
to such dwelling units).

The board may establish, in the resolution authorizing
the acquisition of any development under these rules and
regulations, income limits lower than those provided
herein for occcupancy of the units in such development.

Furthermore, in the case of developments which are
subject to federal mortgage insurance or assistance or are
financed by notes or bonds exempt from federal income
taxation, federal regulations may establish lower income
limitations which in effect supersede the authority’s
income limits as described above.

If federal law or rules and regulations impose
limitations on the incomes of the persons or families who
may occupy all or any of the units in & development, the
adjusted family incomes (as defined in the authority's
rules and regulations) of appiicants for occupancy of all of
the units in the development shall be computied, for the
purpose of determining eligibility for occupancy thereof
under these rules and regulations, in the manner specified
in such federal law and rules and reguilations, subject to
such modifications as the executive director shall require
or approve in order to facilitate processing, review and
approval of such applications.

Notwithstanding anything to the conirary herein, all

developments and the processing thereof under the terms
hereof must comply with (i) the Acf, (ii) the applicable
federal laws and regulations governing the federal tax
exemption of the notes or bonds, if any, issued by the
authority to finance such developments, (iii) in the case of
developments subject to federal mortgage insurance or
other assistance,. all applicable federal laws and regulations
relating thereto and {iv) the requirements set forth in the
resolutions pursuant to which the notes or bonds are
issued by the authority to [finance the developments.
Copies of the authority’s note and bond resolutions are
available upon request.

§ 3. Terms of acquisition and construction loan.

The purchase price for a development to be acquired by
the autherity pursuant hereto shall be determined by the
authority in such manner and shall be based upon such
factors (including the fair market value of the
development based on an appraisal thereof as well as on
the estimated costs of the construction of the development,
if applicable) as it deems relevant to the security of its
ownership interest in the development and the fulfillment
of its public purpose. The terms and conditions of such.
acquisition shall be contained in the commitment described
in § 8 5 hereof and in the coniract, if any, to acquire the
development described in § ¥ § hereof.

With respect to any development which the authority
confracts to acquire, the authority may assign all of its
right, title and interest under such contract to acquire
such .developments to an entity (a “successor entity”)
formed by the authority, on its own hehalf or in
conjunction with other parties, to serve as the housing
sponsor for such development pursuant fo § 36-55.33:2 of
the Code of Virginia and may provide a mortgage loan to
such entity to finance the acquisition and ownership of the
development.

The authority may charge a processing fee {fo the
applicant and a processing fee and financing fee to the
successor entity (if any) in such amount as the executive
director determines fo be reasonable. Such fees shall be
payable at Initial closing or at such other times as
required by the executive director,

In addition to the acquisition of developmenis, the
authority may make or finance construction mortgage
loans secured by a lien on real property or, subject to
certain limitations in the Act, a leasehold estate in order
to finance the construction of such developments. The
term of such a construction loan shall be equal to the
period determined by the executive director to be
necessary to complete construction of the development and
to consummate the acquisition thereof by the authority.
Such construction loans shall be made on such other terms
and conditions as the authority shall prescribe in (i) the
commitment described in § & 5 hereof and (ii) any other
applicable initial closing documents, described in § # 6
hereof. Such consiruction loans may be made to; (i)
for-profit housing sponsors in original principal amounts

Virginia Register of Regulations

854



Final Regulations

not to exceed the lesser of the maximum principal amount
specified in the commitment or such percentage of the
estimated housing development costs of the development as
is established in such commiiment, but in no event to
exceed 95%, and (ii) nonprofit housing sponsors in original
principal amounis not to exceed the lesser of the
maximum principal amount specified in the commitment
or such percentage of the estimated housing development
costs of the development as is established in such
commitment, but in no event to exceed 160%. The
maximum principal amount and percentage of estimated
housing development costs specified or established in the
commitment shall be determined by the authority in such
manner and based upon such factors as it deems relevant
to the security of the mortgage loan and the fulfillment of
its public purpose. Such factors may include the fair
market value of the proposed development as completed.
In determining the estimated housing development costs,
the categories of costs which shall be includable therein
shall be those set forth in the authority’s rules and
regulations for multi-family housing developments to the
extent deemed by the executive director to be applicable
to the proposed development.

The interest rate on the construction loan shall be
established at the initial closing and may be thereafter
adjusted in accordance with the authority’s rules and
regulations and the terms of the deed of trust note. The
. authority shall charge a processing fee and a financing fee
equal to 1-095 of the construction lonn amounrt unless the
executive director shelt for &gZced eause require the
payment of a different fineneing fee in such amounts as
the executive director determines to be reasonable . Such
fee fees shall be payvable at initial closing or at such other
times as required by the executive director shali for goed
CHUSE Fequire |

§ 4 Solicitation of prepesais:

?heexee&ﬁve&weete%m&yfmm&metehmet&kes&eh

and other members of the publie; and any other methods
of public announcement which the exceuntive direetor moy
select a5  appropriate under the circumstances: The
exeeﬁuvedmeemfmaympesefequememﬁ-hm&&heﬂs

be performed in order to determine the manner and
conditiens under whieh available funds of the eutheriy
are to be allecated for sueh aequisitions ard finaneings
and such other matiers as he shell deem oapprepriate
relating to the selection of propossly: The autherity may
alse consider and approve propesals fer acquisitien and; if
applieable; construction finspeing of developmenis

submitted from time to time to the authority withowt any
sohicitation therefor on the part of the authority:

§ 5 4. Application and acceptance for processing.

Application for consideration of each proposal for the
authority to acquire a development and, if applicable, to
finance the construction thereof shall be commenced by
filing with the authority an application, on such form or
forms as the executive director may from time to time
prescribe, together with such documents and additional
information as may be requested by the authority ;
ineluding, but not Hmited to: initiad site; elevation and unit
plens; information Wwith respect fo the status of the
any opten of soles coniraet to aseguire the sHe; an
evaluation of the need and cffective demand for the
pfepesed deve}epmeﬂt in the market area of s&eh s&e

entity whick 15 & wmember thereol, including current
finaneiat statements Cwhich shall be audited in the ease ef
& business entity for the owaer f existing) the genersd
coptracter and the prineipals therein; information
regarding amenities and services proposed 0 be offered to
the tenantss a preliminary estimate of the housing
development costs and the individual compenenis thereof;
the propesed schedule of remis; s preliminery estimsate of
thereof; the estimeted utility expenses to be paid by the
tenants of dwelling #nis in the propesed development: and
the amount of any federal msurance; subsidy er assistonee
development .

The authority’s staff shall review each application and
any additional information submitted by the applicant or
obtained from other sources by the authority in its review
of each proposed development. Such review shall be
performed in accordance with subdivision 2 of subsection
D of § 36-55.33:1 of the Code of Virginia, if applicable,
and shall include, but not be limited to, the following:

1. An analysis of the site characteristics, surrounding
land uses, available utilities, transportation,
employment opportunities, recreational opportunities,
shopping facilities and other factors affecting the site;

2. An evaluation of the ahility, experience and
financial capacity of the applicani ard general
eontroetor and the quelificetiens of the arechiteet;
menngement agent oand other members of the
propesed development teatn |

3. A preliminary evaluation of the estimated
construction costs and the proposed design and
structure of the proposed development;

4, A preliminary review of the estimated operating
expenses and proposed rents and a preliminary
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evaluation of the adequacy of the proposed rents fo
sustain the proposed development based upon the
assumed occupancy rate and estimated purchase price
and financing costs; and

5. A preliminary evaluation of the marketability of
need for such housing at reatals or prices which
persons and families of low and moderate income can
afford within the general housing market area to be
served by the proposed development.

Based on the authority’s review of the applications,
documents and any additicnal information submitted by
the applicants or obtained from other sources by the
authority in its review of the proposed developments, the
executive director shall accept for processing those
applications which he determines best satisfy the following
criteria:

L The wieinity of the proposed development i5 and
will eonlinue to be o residentinl oren suiteble for the
in the future to beecome; subject to uses eoF
deterioration whieh eotld epuse updue depreciation i
the value of the proposed development o which eonld
adversely affeet Hs operption; wmarketability or

2 There are or will be aveilable en or before the
estinated compleiion date ) direet aeeess o
adeqaatepﬂbhefea&s&ﬂéﬁ%ﬂtaesaﬁé{ﬂ-}saehpuﬂie

employery) in the aren of the propesed development
as the exeeulive direetor determines te be Reeessary
or desirable for the use &nd ecnjoyment by the
ecoptemplated residents:

&?-heehaf&eteﬂs&eseftheme{suehasftss&e-

which would have o materinly adverse effcet on sueh

+¥helee&ﬂe&aft~hepfeﬁesedée¥e}epmentm

5 1. The applicant either owns or leases the site of
the proposed development or has the legal right fo
acquire or lease the sife in such manner, at such time
and subject to such terms as will permit the applicant
to process the application and consummaie the initial
closing.

6 The design of the propesed development is

contribute o0 the marketability of the propesed
development; makes use of materials to reduee enersy
gnd meiniengnee ecosts; provides for a proper mix eof
whits for the residenis intended to be benefited by the
customarily used oFf enjoyed in the area by the
eontemplated residents; and will otherwise provide a
sueh residents:

% 2. Subject to further review and evaluation by the
authority’s staff under § 6 5 of these rules and
regulations, the estimmated construction costs and
operating expenses appear to be complete, reasonable
and comparable to those of similar developmenis.

& 3. Subject to further review and evaluation by the
authority’s staff under § & 5 of these rules and
regulations, the proposed rents appear to be at levels
which will (i) be affordable by the persons and
families intended fe be assisted by the authority, (ii)
permit the successful marketing of the units to such
persons and families, and (iii) sustain the operation of
the proposed developmeni.

% 4. The applicani and gencral contractor bave has
the experience, ability and financial capacity
necessary to carry out their respeetive it
responsibilities for the construction and, prior to
acquisition thereof by the authority, the ownership,
operation, marketing, maintenance and management of
the proposed development,

conform {0 the regquirements; limitations and
conditions; ¥ oy lmpesed by the executive director

. pursuant to § 4 of these rules and reptiations:

2 5. The proposed development will contribute to the
implementation of the policies and programs of the
authority in providing decent, safe and sanitary rental
housing for low and moderate income persons and
families who cannot otherwise afford such housing and
will assist in meeting the need for such housing in the
market area of the proposed development,

13- 6. It appears that the proposed development and
applicant will be able to meet the requirements for
feasibility and commiiment set forth in § & 5 of these
rules and regulations and that the proposed
development will otherwise continue fo he processed
through initial closing and will be completed and
conveyed to the authority all in compliance with the
Act, the documents and contracts executed at initial
closing, applicable federal laws, rules and regulations,
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and the provisions of these rules and regulations and
without unreasonable delay, interruptions or expense.

Hea%yeﬁeappheaaeﬂisbemgpemeéfefaeeep&anee

In the selecton of en npplestion or appleations for
the desirobility of v ovel trom it
spensors throughout the Commonwenlth of Virginie: :

Applications shall be selected only to the extent that the
authority has or expects to have funds available from the
sale of its notes or bonds to finance the acquisition of and,
if applicable, the construction loan for the proposed
developments, : -

Nothing contained herein cshell require the authority to
seleet any opplieastion which; in the judgment of the
executive director; dees net adequotely salisty  the
foregoing eriterin: -

The executive director’s determinations with respect to
the above criteria shall he based only on the documents
and information received or obtained by him at that time
and are subject to modification or reversal upon his
receipt of additional documents or information at a’ later
tfime. In addition; the applieation shall be subjeet o
further review iR aeccordance with § 6 of these rules and
regilations. If the executive director determines that the
above criteria are satisfied, he will recommend further
processing of the application and. shall present his
recommendation fo the board. If the executive . director
determines that one or more of the above criteria are not
satisfied, he may nevertheless, in his discretion,
recommend fo the board  further processing of the
application, subject to satisfaction of such criteria in such
manner and within such time period as he shall deem
appropriate. The board shall review and consider the
recommendation of the executive director, and if it
concurs with such recommendation, it shall by resolution
approve the application and authorize the issuance of a
commitment to acquire the development and, if applicable,
fo finance the construction thereof, subject to the further
review in § 5 of these rules and regulations and such
terms and conditions as the board shall require in such
resolution,

If the development is to be acquired by a successor
entity formed by the authority as described in § 8 hereof,
the resolution shall authorize (i) the assignment fo such
successor entity of the authority’s interest in the contract
to acquire the development and (ii), if applicable, the
making of a permanent loan to such successor entity in an
amount set forth therein to finance the acquisition cost of
the development and such other costs relating fo the
acquisition and ownership of the development and to the
financing thereof as the authority shall deem necessary or
appropriate.

- If the development is to be acquired by a successor
entity which is a for-profit housing sponsor, the board may
in its resolution prescribe, in accordance with the
authority’s rules and regulations for multi-family housing
developments, the maximum annial rate at which
distributions may be made.

Neither an acquisition by the authority of a development
nor a construction or permanent loan for such
developmenf pursuant to these rules and regulations shall
be authorized unless the board by resolution shall make
the applicable findings required by §§ 36-55.33:2 and
36-55.38, as applicable, of the Code of Virginia; provided,
however, that the board may in its discretion authorize the
acquisition or the construction or permanent loan in
advance of the issuance of the commitment therefor in
accordance herewith without making the finding, if
applicable, required by subsection A of § 36-53.33.2 and
subsection B of § 36-55.39 of the Code of Virginia, subject
to the condition that such finding be made by the board
prior to the authorifty’s acquisition of the development and,
if applicable, the financing of (he construction or
permanent loan for such development.

- The executive director may impose such terms and
conditions with respect to acceptance for processing as he
shall deem necessary or appropriate. If any proposed
development is so accepted for processing, the executive
director shall notify the sponsor of such acceptance and of
any terms and conditions imposed with respect thereto. If
the: execulive direcfor determines not fo recommend
approval of the application, he shall so notify the
applicant.

H the exeeutive direclor determines thet a prepesed
éeve}epmeﬂtiebeaeeepteéferpfeeessmgdeesﬂet

for - proeessing subjeet to satisfeetion of the applieable
shall speeify in Bis notification eof acceptanee: H the
executive direetor determines not to aceept any propesed
development for precessing; he shall so aetify the spoasor

§ & 5. Feasibility and commitment.

-In order to continue the processing of the application,
the applicant shall file, within such time limit as the
executive director shall specify, such forms, documents
and information as the executive director shall require
with respect to the feasibility of the proposed
development, including without limitation the feHewing: any

-additions, modifications or other changes to the application

and documents previously submiffed as may be necessary
or appropriate to make the information complete, accurate
and current.

%Aayammﬁmedme&ﬁeﬂsefathefeh&&geste&e
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2. Architeetural and engincering plens; drewings end

speecifieations in such detall as shall be neeessary oF
apprepriste to determine the requiremenis feor
eonstruetion of the prepesed development:

3 The applicant’s best estmates of ) the housing
prepese&fems-ﬂv"}flfﬁﬁeﬁedaﬂﬂaa}epemhﬂgbu&get
and the individunt componenis thereef, 0 best
estimates of the monthly utility expenses and other
epsts for epeh dweling unit if paid by the resident;
and vy ameunt of any federnl insuranece; subsidy or
ausistance that the appleant i8S requesting for the
proposed development: The applicant’s estimates shall
be in sueh detelt apd with sueh Hemization and
supperiing informetion as shal be requested by the

4 The proposed iemant Seleetion plan which shall
dweetermay;equm#rem&metehm&thefeﬂem*g—
i the propesed rent strueture; () the utilizotion of

any subsidy or other assistonce from the federal
gevef&meﬂ{efaﬂyethersaﬁree-ﬁﬂ-}mepmpesed
income levels of tepanty; V) oAy arrengements
coniemplated by the applicant for tenani referrais or
feleeaﬂeﬂsﬁemfeéef&stﬂteer}eea}gevemmema}

and any easements neeessary for the eonstruetion end
operation of the development:

applicant io file one oF more of the foregeing forms;
documents and informotion et & laler time; and any
review, onalysis; deiermination of other aetion by the
authority or the executive director prier te sueh filing
shall be subjeet to the receipt; revicw and approval by the
executive direetor of sueh forms, deecuments and

If not previously obtained, an appraisal of the proposed
development will be obtained at this time or as soon as
practical thereafter from an independent real esiate

appraiser selected or approved by the authority. The
authority may also obtain such other reports, analyses,

information and data as the executive director deems
necessary or appropriate {o evaluate the proposed
development.

If at any time the executive director determines that the
applicant is not processing the application with due
diligence and best efforts or that the application cannot be
successfully processed to commitment and initial closing
within a reasonable time, he may, in his discretion,
terminate the application and retain any fees previously
paid to the authority.

The authority staff shall review and evaluate the
application, the documents and information received or
obtained pursuant to § 4 and this § 6 5. Such review and
evaluation shall include, but not be limited to, the
following:

1. An analysis of the estimates of construction costs
and the proposed operating budget and an evaluation
as to the economic feasibility of the proposed
development;

2. A market analysis as to the present and projected
demand for the proposed development in the market
area, inciuding: (i) an evaluation of existing and
fuiure market conditions; (ii) an analysis of trends
and projections of housing production, employment and
population for the market area; (iii) a site evaluation
(such as access and topography of the site,
neighborhood environment of the site, public and
private facilities serving the site and present and
proposed uses of nearby land); and (iv) an analysis of
combpetitive projects;

3. A review of the marketing and fenant selection
plans, including their effect on the economic feasibility
of the proposed development and their efficacy in
carrying out the programs and policies of the
authority;

4. A final review of the (i) ability, experience and
financial capacity of the applicant and general
contractor and (ii) the qualifications of the architect,
management agent and other members of the
proposed development team.

5. An analysis of the architectural and engineering
plans, drawings and sgpecifications, including the
functional use and living environment for the proposed
residents, the marketability of the units, the amenities
and facilities to be provided to the proposed residents,
and the management, maintenance and energy
conservation characteristics of the proposed
development.

Based upon the authority staff’s analysis of such
documenis and information and any other information
obtained by the authority in its review of the proposed
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development, the executive director shall prepare #&
recommendation to the beard thet approve the issuance of
a commitment of the authority to enter into a contract
with the applicant for the acquisition of the development
by the authority and, if applicable, to make a construction
loan for the development be issued to the applicant only if
he determines that all of the following criteria have been
satisfied: )

1. The vicinity of the proposed development Is and
will continue to be a residential area suitable for the
proposed development and is not now, nor is it likely
in the future o become, subject lto uses or
deterioration which could cause undue depreciation in
the value of the proposed development or which could
adversely affect its operation, marketability or
economic feasibility. ’

2, There are or will be available on or before the
estimated completion dafe (i) direct access fo
adequate public roads and utilities and (if) such public
and privafe facilities (such as schools, churches,
transportation, relail and Service establishments, parks,
recreational facilities and major public and private
employers) in the area of the proposed development
as the executive director determines to be necessary
or desirable for use and enjoyment by fthe
contemplated residents.

3. The characteristics of the site (such as ils size,
topography, terrain, soil and subsoil conditions,
vegetafion, and drainage condifions) are suitable for
the construction and operation of the proposed
development, and the site s free from any
environmental or other defects which would have a
materially adverse effect on such construction and
operation. : ‘

4. The location of the proposed development will
promote and enhance the marketability of the units to
the person and families Iniended for occupancy
thereof.

5, The design of the proposed development will
confribute. to the marketability of the proposed
development, makes use of materials to reduce energy
and maintenance costs, provides for a proper mix of
units for the residents intended fo be benefited by the
authority’s program, provides for units with adequate,

well-designed space, includes equipment and facilifies

customarily used or enjoyed in the area by the
contemplated residents, and will otherwise provide a
safe, habitable and pleasant living environment for
such residents.

+ 6. Based on the data and information received or
obtained pursuant to this § & 5 , no material adverse
change has occurred with respect to compliance with
the criteria set forth in § % 4 of these rules and
regulations. '

2- 7. The applicant’s estimates of housing development
costs (i) include all costs necessary for the

- ‘development and construction of the proposed

development, (ii) are reasonable in amount, (iii) are
based upon valid data and information, and (iv) are
comparable to costs for similar multi-family rental
developments; provided, however, that if the
applicant’s estimates of such costs are insufficient in
amount under the foregoing criteria, such criteria may
nevertheless be satisfied if, in the judgment of the
executive director, the applicant will have the
financial ability to pay any costs estimated hy the
executive director to be in excess of the total of the
applicant’s estimates of housing development costs.

# & Any administrative, community, health, nursing
care, medical, educational, recreational, commercial or
other nonhousing facilities to be included in the
proposed development are incidental or related to the
proposed development and are necessary, convenient
or desirable with respect to the ownership, operation
or management of the proposed development.

4 9. All operating expenses (including replacement
and other reserves) necessary or appropriate for the
operation of the proposed development are included in
the proposed operating budget, and the estimated
amounts of such operating expenses are reasonable,
are based on valid data and information and are
comparable {fo operating expenses experienced by
similar developments.

5: 10. Based upon the proposed rents and projected
occupancy level required or approved by the executive
director, the estimated income from the proposed
development is reasonable. The estimated income may
include (i) rental income from commercial space
within the proposed development if the executive
director determines that a strong, longterm market
exists for such space and (ii) income from other
sources relating to the operation of the proposed
development if determined by the executive director
to be reasonable in amount and comparable to such
income received on similar developments.

6. 11. The estimated income from the proposed
development, including any federal subsidy or
assistance, is sufficient to pay when due the estimates
of the debt service on the notes or bonds issued by
the "authority to acquire the development {(plus such
additional amounts as the authority shall determine to
be appropriate as compensation for its administrative
costs and its risks as owner of the development), the
operating expenses, and replacement and other
reserves required by the authority.

% 12, The units will be occupied by persons and
families intended to be served by the proposed
development and eligible under the Act, these rules
and regulations, and under any applicable federal
laws, rules and regulations. Such occupancy of the
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units will be achieved in such time and manner that
the proposed development (i) will attain
self-sufficiency (i.e., the rental and other income from
the development is sufficient to pay all operating
expenses, replacemeni and other reserves required by
the authority, and debt service on the notes or bonds

issued by the authority to acquire the development,

plus such additional amounts as the authority shall
determine to be appropriate as compensation for its
administrative costs and its risks as owner of the
development) within the usual and customary time for
a development for its size, nature, location and type
and (i) will continue to be self-sufficient for the full
term of such notes or bonds.

& 13 The estimated utility expenses and other costs
to be paid by the residents are reasonable, are based
upon valid data and information and are comparable
to such expenses experienced by similar developments,
and the estimated amounts of such utility expenses
and costs will not have a materially adverse effect on
the occupancy of the units in accordance with
paragraph ¥ subdivision 12 above.

9. 14 The architeetural droawings; plans and
specifications or other description of work to be
performed shall demonstrate that: (i) the proposed
development as a whole and the individual units
therein shall provide safe, habitable, and pleasant
living accommodations and environment for the
contemplated residents; (ii) the dwelling units of the
proposed housing development and the individual
rooms therein shall be furnishable with the usual and
customary furniture, appliances and other furnishings
consistent with their intended use and occupancy; and
(iii) the proposed housing development shall make use
of measures promoting environmenta! protection,
energy conservation and maintenance and operating
efficiency to the extent economically feasible and
consistent with the other requirements of this § 6 5.

19 15. The proposed development includes such
appliances, equipment, facilities and amenities as are
customarily used or enjoyed by the contemplated
residents in similar developments.

+- ]6. The marketing and tenant selection plans
submitted- by the applicant shall comply with these
rules and regulations and shall provide for actions to
be taken prior to acquisition of the development by
the authority such that (i) the dwelling units in the
proposed development will be occupied in accordance
with peragraph 7 subdivision 12 above and any
applicable federal laws, rules and regulations by those
eligible persons and families who are expected to be
served by the proposed development, (ii) the residents
will be selected without regard to race, color, religion,
creed, sex or national origin and (iii) units intended
for occupancy by handicapped and disabled persons
will be adequately and properly marketed to such
persons and such persons will be given priority in the

selection of residenis for such units. The {enant
selection plan shall describe the requirements and
procedures {neluding any eoeceupaney eriterin and
priorities established pursuant to § H of these rudes
end regwlations) to be applied by the owner in order
to select those residents who are intended fo be
served by the proposed development and who are hest
able to fulfill their obligation and responsibilities as
residents of the proposed development.

12 17. In the case of any development to be subject
to mortgage insurance or otherwise to be assisted or
aided by the federal government, the proposed
development will comply in all respects with any
applicable federal laws, rules and regulations, and
adequate federal insurance, subsidy, or assistance is
available for the development and will be expected fo
remain available in the due course of processing with
the applicable federal agency, authority or
instrumentality.

13- 18. The proposed development will comply with:
(i) all applicable federal laws and regulations
governing the federal tax exemption of the notes or
bonds issued or tc be issued by the authority to
finance the acquisition and, if applicable, the
construction of the proposed development and (ii) all
requirements set forth in the reseclutions pursuant fo
which such notes or bonds are issued or to be issued.

34 19. The prerequisites necessary for the members
of the applicant’s development team to construct and,
prior to the acquisition thereof by the authority, to
operate and manage the proposed development have
been satisfied or can be satisfied prior to initial
closing. These prerequisites include, but are not
limited to obtaining: (i} site plan approval, (ii) proper
zoning status, (iii) assurances of the availability of the
requisite public utilities, (iv) commitments by public
officials to construct such public improvements and
accept the dedication of streets and easements that
are necessary or desirable for the construction and
use of the proposed development, (v) licenses and
other legal authorizations necessary to permit each
member to perform his or its duties and
responsibilities in the Commonwealth of Virginia, (vi)
building permits, and (vii) fee simple ownership of the
gite, a sales contract or option giving the applicant the
right to purchase the site for the proposed
development and obtain fee simple title, or a
leasehold interest of the time period required by the
Act (any such ownership or leasehold interest
acquired or to be acquired shall be free of any
covenants, restrictions, easements, conditions, or other
encumbrances which would adversely affect (the
construction or the authority’s ownership or operation
of the proposed development).

15 20. The proposed development will comply with alt
applicable state and local laws, ordinances, regulations
and requirements.

Virginia Register of Regulations

860



Final Regulations

16: 21. The proposed development will provide valid
and sound security for the authority’s notes or bonds
and will contribute to the fulfillment of the public
purposes of the authority as set forth in its Act.

J—T—Suh}eetteakﬂa{&etefmm&t}eﬂbymebeafd—me

and 36-55.30 of the Code of Vieginia, as applicable:

of the opplication and issusnee of & commitment to
acquire the development and; i applieable; to finanee the
eonstructon of the development; he shol present iy
analysis and recommendations  te the beosrd: If - the
executive director determines that one or more of the
foregoing criteria have not been adequately satisfied, he
may nevertheless in his discretion reeommend to the
board that the application be approved and that a
commitment be isseed approve the issuance of a
comntitment subject to the satisfaction of such criteria in
such manner and within Such time period as he shail
deem appropriate.

The board shaell review and consider the analysis and
reeommendation of the executive direcior, and if i
eeﬂeﬁpsva{-hsuehfeeemmeﬂéaﬁeﬂ—ﬁshaﬂbymsemm

H the develepment i3 to be aequired by a sueeesser
entity formed by the auwthority as deseribed in § O hereof;
the resolution shel autherize () the essigmment to sueh
sueeesser entity of the authorityv’s interest in the eentraet
making of a permanent loan to sueh sueeesser enlity in an
amount set forth therein to finance the aequisition eost of
the development and sueh other costs relating to the
aequisition and ewnership of the development and to the
finaneing thereof a5 the authority shell deem necessary of

The purchase price for the development, the term and
principal amount of any construction loan, the terms and
conditions applicable to any equity contribution by the
applicant for any construction loan, any assurances of
successful completion of the development, and other terms
and conditions of the acquisition and construction - loan
shall be set forth in the beard's resohiien or in the
commitment issued pursdant to the reselubion “The
regsolution of commitment shall also include such terms
and conditions as the authority considers appropriate with
respect to the development and construction, if applicable,
and the acquisition of the proposed development, the
disbursement and repayment of the construction loan, if
applicable, and other mafters related to the development
and consiruction, if applicable, and, prior to the acquisition

thereof by the authority, the ownership, operation,
marketing and occupancy (including any income limits or
occupancy restrictions other than those set forth in these
rules and regulations) of the proposed development. Such
reselutior of commitment may include a financial analysis
of the proposed development, settihg forth the initial
schedule of rents, the approved initial budget for operation
of 'the development and a schedule of the estimated
housing development costs.

¥ the development is to be aequired by
faﬂafywmehisafef-mﬁtheusmgspeﬂseﬁmebeafémaff-

BOF & construetion e lean for sueh
development pursuant te these rules end regulations shall
be authorized unless the beoard by resoluHen shall make
35-55-39; as appleable; of the Cede of Virpinie; provided;
however; that the board may in Hs diserction authorize the
aequisition of the econstruetion or permanent leaR in
advanece of the issuance of the commitment therefor in
aecordafice herewith withowt meking the fnding if
apphicable; by subseeton A of ¢ 36-55:33:2 and
subsection B of § 365530 of the Code of Virginia, subjeet
to the condition that such Hading be rmede by the board
prior to the autherity’s aequisiion of the development and;
i applicable; the financing of the construction eof
permanent loan for such development

Neither an sequisition by the authority of a development
permanRent

If the executive director determines not to reeemmend
approval of an i and issumsree of issue a
commitment, he shall so notify the applicant. If any
application is not so recommended for approval, the
executive director may select for processmg one oOr more
applications in its place.

§ # 6. Initial closing.

Upon issuance of the commitment, the applicant shall
direct its attorney to prepare and submit the legal
documentation (the “initial closing documents™) required
by the commitment within the time period specified. When
the initial closing documents have been submitted and
approved by the authority staff and all other requirements
in the commitment have been satisfied, the authority shall
execute and deliver fo the applicant a contract to acquire
the development; provided, however, that in the case of
the acquisition of any existing development, the applicant
shall convey the development to the authority at the initial

-¢losing, and ‘the auihority shall pay the purchase price

therefor o the applicant, all in accordance with the terms
of the commitment. Also at the initial closing, the initial
closing documents (including, in the case of an existing
development, a housing management agreement between
the authority and the management agent proposed by the
authority or, in the case of a development to be
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constructed, an agreement between the authority and such
agent to enter into a housing management agreement at
final closing) shall be, where required, executed and
recorded, and the applicant will pay to the authority the
balance owed on the processing and financing fees, if any,
will make any initial equity invesiment required by the
commitment and the initial closing documenis and will
fund such other deposits, escrows and reserves as required
by the commitment. If the anthority is to provide
construction financing for the development, the closing of
the construction loan shall also be held at this time ; the
financing fee of 109G of the consiruetion loan amount
shall be paid to the autherity and the initial disbursement
of construction loan proceeds will be made by the
authority, if appropriate under the commitment and the
initial closing documents. The actual interest rate on the
construction loan shall be established by the executive
director at initial closing and may thereafter be altered by
the executive director in accordance with the authority's
rules and regulations and the terms of the deed of trust
note.

If a successor entity as described in § 9 & hereof is to
acquire an existing development, the sale and conveyance
of such development and the making of any permanent
mortgage loan to such entity by the authority, all as set
forth in § 8 8 hereof, shall be consummated at the initial
closing, The successor entity shall pay to the authority at
initial closing the balance owed of any processing and
financing fees relating to such permanent loan.

The executive director may require such accounts,
© reserves, deposits, escrows, bonds, leiters of credit and
other assurances as he shall deem appropriate to assure
the satisfactory construction and, prior to acquisition by
the authority, completion, occupancy and operation of the
development, including without limitation one or more of
the following: working capital deposits, construction
contingency funds, operating reserve accounts, payment
and performance bonds or letters of credit and latent
construction defect escrows. The foregoing shall be in such
amounts and subject to such terms and coaditions as the
execufive director shall require and as shall be set forth
in the initial closing documents.

§ & 7. Construction.

The construction of the development shall be performed
in accordance with the initial closing documents. The
authority shail have the right to inspect the development
as often as deemed necessary or appropriate by the
authority to determine the progress of the work and
compliance with the inifial closing documents and to
ascertain the propriety and validity of any construction
loan disbursements requested by the mortgagor. Such
inspections shall be made for the sole and exclusive
benefit and protection of the authority. If the authority is
providing construction financing, a disbursement of
construction loan proceeds may only be made upon a
determination by the authority that the terms and
conditions of the initial closing decuments with respect to

any such dishursement have been satisfied; provided,
however, that in the event that such terms and conditions
have not been satisfied, the executive director may, in his
discretion, permit such disbursement if additional security
or assurance satisfactory to him is given. The amount of
any disbursement by the authority shall be determined in
accordance with the terms of the initial closing documents
and shall be subject te such retainage or holdback as is
therein prescribed.

§ 8- 8. Completion of construction and final closing.

The initial closing documents shall specify those
requirements and conditions that must be satisfied in
order for the development to be deemed to have atfained
final completion.

Prior to or concurrently with final closing, the applicant,
the owner, the general contractor, the management agent
and other members of the development team shall
perform all acis and submit all contracts and documents
required by the initial closing documents (including the
contract to acquire the development) in order to attain
final completion, obtain any federal insurance, subsidy or
assistance and otherwise consummate. the acquisition and
the final closing. The owner shall deliver to the authority
a fully executed deed conveying to the authority fee
simple title to.the development in accordance with the
contract and shall execute and deliver such other final
closing documents as the authority may prescribe. The
authority shall pay to the owner the purchase price
specified in the contract to acguire the development. The
management agreement shall be executed by the authority
and the management agent at the final closing. If the
authority had provided the consiruction loan, such loan
shall be repaid in full at final closing.

Prior to or comcurrently with final closing, the executive
director shall, if authorized by the resolution, assign its
interest in the contract to acquire the development to a
successor entity formed by the authority, on its own behalf
or in conjunction with other parties, pursuant to the Act.
Any reference to the authority in these rules and
regulations with respect to the conveyance fo or the
acquisition, ownership or operation by the authority of a
development shall be deemed to refer also to any such
successor entity of the authority. Such successor entity
shall purchase the development at final closing and
otherwise perform the obligations of the authority as
purchaser under the contract. The applicant shall convey
title to the development to such successor entity and shatl
perform all of its other obligations as seller under such
contract. Furthermore, if authorized by the resolution, the
authority shall at final closing provide to such successor
entity a permanent mortgage loan secured by a first lien
on the development to finance the acquisition and
ownership thereof. The making of such permanent
mortgage loan shall take place at final cloging upon the
execution, delivery and recordation of such documents as
the executive director shall require. Such permanent loan
shall bear such interest raie and shall be subject to such
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terms and conditions as the executive director shall
prescribe pursutant to and in accordance with the
commitment. For the purpose of defermining any
maximum annual dividend distributions by any such
successor entity and the maximum principal amount of the
permanent mortgage loan to such successor entity
permissible under the Act, the total development costs
shall be the cost of the acquisition as determined by the
authority and such other costs relating to such acquisition,
the financing of the permanent morigage loan and the
ownership and operation of the development as the
authority shall determine to be reasonable and necessary.
The equity investment of any such successor entity shail
be the difference between such total development costs
and the principal amount of the permanent mortgage loan.

At the final closing, the authority shall determine in
accordance with the initial closing documents any funds
due the authority, the applicant, the owner, general
contractor, the architect or other parties that the authority
requires to be disbursed or paid as part of the final
closing.

§ 8- 9. Construction loan , permanent loan and purchase
price increases. '

Prior to initial clesing; the purchase priee orf the
pﬂﬂei-pa-} a-me&nt of any eeﬂstfaet-leﬂ {r&ﬂﬂ oF be%:h may be

thee&teﬁasetiefthm§6hefeaf-}—émysuehmefease
shall be subjeet to such terms and conditions as the
authority shell require:

Suhsequent to indlial closing, the cuthority will consider
and; where approprigte; approve an inerease i the
purehase price or prinecipal amount of the construetion
toan or beth in the following instenees:

1 Cost inecreases are ineurred as the direet result ef
4y chenges in weork reqiired of requested by the
authority er i) betterments to the development
approved by the authority which will improve the
auality of value of the development or Wil reduee the
eosts of operpling of muinteining the development:

2 An ineresse is defermined by the authority; n Hs
sole and absohite diseretion; te be in the best interesis
of the guthority in profeeting Hs seecurity for the
eonstruction loan or Hs ownership imterest to be
aequired in the development; or

3 The mtherity hes entcred into an agreement with -
the morigager prier te initiel clesing to previde an
inerease if eerinin cost overruns oceur; but only to the
extent set forth in sueh agreement:

Any sueh inerense in the construetion lean or purchase
price subsequent to initial closing may be subjeet to such
terras and conditions as the authority shall requive;
including  {but not limited tor one oF more of the
following, as applieable:

1: The ability of the autherity to selt bonds fo firenee
the incrense in amounts; at rates and under terms and
eonditions satistactory to the awthority {eppleable only
te ah inerease to be finaneed from the proececeds of
the autherity's notes or bends)

2. The obtaining by the owner of additensl federsl
subsidy Gf the development is o receive such subsidyr
in amounts neeessary o fund the additienal debt
serviee on the authority’s notes and bords to be paid
ay o restit of any sueh inerease i the purchase prieer
phus sueh additonal amoumts a3 the authority shal
determine to be dpproprinte a5 compensation for Hs
sdministrative eests and Hs risks as ewner of the
development: The provision eof such additional subsidy
shall be made subjeet to and i decordanee with all

B-Adetefmiﬂ&heﬂbythe&utherﬁythatthemere&se

5 Such terms and eenditiens ns the autherity shall
reguire in order te pretect the sceurity of Hs interest
in the construction loan and Hs ownership interest te
be meqguired in the development; to comply with
covenanls ond agreemems with the helders of is
bonds; ¥ apy; issued to finance the construction loan
oFf the aequisition of the develepment; to ecomply with
the Aet and these rules and regulations; and to earry

n the event of mny increase in the purchase priee
principal amount of any permanent merigage loan to be
provided to any suceessor enbiy-

Fhe exeeutive director may;, withowt further aeHon by

the besrd; inercase the purchase price; the prineipal
amount of the construetion lean or the prircipal amount of
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the permanent loan et eny time by an amount not to
Any inerepse in exeess of sueh 2005 shel require the
approval of the board:

The authority may consider and, where appropriate,
approve an increase in the purchase price, an increase in
the principal amount of the construction loan and/or an
increase in the principal amount of the permanent loan, if
determined by the authority fo be in its best interest in
accomplishing the acquisition or in protecting its securify.
Nothing contained in this § ¥ 9 shall impose any duty or
obligation on the authority to increase any purchase price
or the principal amount of any construction loan or
permanent loan, as the decision as to whether to grant a
purchase price, construction lean or permanent loan
increase shall be within the sole and absolute description
of the authority.

§ = 10. Operation, management and marketing.

The authority shall establish the rents to be charged for
dwelling units in the development. Units in the
development shall only be leased to persons and families
who are eligible for occupancy thereof as described in § 2
of these rules and regulations. The authority {(or any
successor entity acquiring the development pursuant to § 9
& hereof) shall examine and determine the income and
eligibility of applicants for their initial occupancy of the
dwelling units of the development and shail reexamine and
redetermine the income and eligibility of all occupants of
such dwelling units every twe three years fotlowing such
* initial occupancy or at more frequent intervals if reguired
by the executive director. It shall be the responsibility of
each applicant for occupancy of such a dwelling unit, and
of each occupant thereof, to report accurately and
completely his adjusted family’s income, family
composition and such other information relating to
eligibility for occupancy as the executive director may
require and to provide the authority (or any such
successor entity) with verification thereof at the times of
examination and reexamination of income and eligibility as
aforesaid.

With respect to a person or family occupying a
multi-family dwelling unit, if a periodic reexamination and
redetermination of the adjusted family’'s income and
eligibility as provided in this section establishes that such
person’s or family’s adjusted family income then exceeds
the maximum limit for occupancy of such dwelling unit
applicable at the time of such reexamination and
redetermination, such person or family shall be permitted
to continue to occupy such dwelling unit; provided,
however, that during the period that such person’s or
family’s adjusted family income exceeds such maximum
limit, such person or family may be required by the
executive director to pay such rent, carrying charges or
surcharge as determined by the executive director in
accordance with a schedule prescribed or approved by
him. If such person's or family’s adjusted family income

shall exceed such maximum limit for a period of six
months or more, the authority (or any such successor
entity) may terminate the tenancy or interest by giving
written notice of termination io such person or family
specifying the reason for such termination and giving such
person or family not less than 90 days (or such longer
period of time as the authority shall determine to be
necessary to find suitable aliernative housing) within which
to. vacate such dwelling unit.

{ﬂaédmmtheehgibﬁwyfeqaﬁemeﬂ%sefthe

apphieants for the dwelling units;

2. The siatus and physieal condition of the housing
ther oceupled by such appleants: and

3 Any other fmctors orF maters which the execulive
director deems relevant to the effectuation of the
pubhepufpesesefthe&umeﬂw

The authority (or any successor entity as described in §
9 8 hereof) shall develop a tenmant selection plan for
tenants eligible to occupy the development. Such tenant
selection plan shall include, among other information that
the executive director may require from time to time, the
following: (i) the oproposed rent structure; (ii) the
utilization of any subsidy or other assistance from the
federal government or any other source, (iii} the proposed
income levels of tenants; (iv) any arrangements
contemplated by the authority or such successor entity for
tenant referrals or relocations from federal, state or local
governmental agencies of community organizations; and (v)
any criteria to be uged for disapproving tenant applications
and for establishing priority among eligible tenant
applicants for occupancy of the proposed development. In
selecting eligible residents, the authority (or any such
successor entity) shall comply with such occupancy criteria
and priorities and with the tenant selection plan.

The executive director is autherized to prepare and
&ep&ﬁmeteﬁmefeﬁseaheus%&gm&&&gemea{h&n&beek

The management of the development shall also be
subject to a management agreement by and between the
management agent and the authority (or any successor
entity). Such management agreement shall govern the
policies, practices and procedures relating fo the
management, marketing and operation of the development.
The term of the management agreement shall be as
prescribed by the executive director, and upon the
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expiration of such term the authority' may renew or
extend such management agreemeni or may contract with
a different management agent on such terms and
conditions as the executive director shall require. The
development shall be managed in accordance with the Act,
these rules and regulations, and the management
agreement and the authority’s housing management

If any successor entity formed pursuant to § 8 8 hereof
is not within the exclusive control of the authority, the
executive director may require that such. entity and the
development owned by and mortgage loan made to such
entity be subject to such of the provisions of the
authority’s rules and regulations for multi-family housing
developments as he shall reguire to profect its security for
the morigage loan, to protect its interest in such entity
and to fulfill its public purpose under the Act.

VAR Doc, No. RS5-133; November 16, 1994, 12:25 pm.

DEPARTMENT OF MENTAL HEALTH, MENTAL
RETARDATION AND SUBSTANCE ABUSE SERVICES
(STATE BOARD OF) :

Title of Regulation: VR 470-02-03. Rules and Regulations
fer the Liecensure of Private Psychiatric Hospitals
{REPEALED).

Title of Regulation: VR 470-02-07. Rules and Regulaiions
for the Licensure of Correctional Psychiatric Facilities
(REPEALED). .

Title of Regulation, VR 470-02-08. Rules and Regulations
for the Licensure of Supported Residential Programs and
Residential Respite Care/Emergency Services Facilities
(REPEALED). '

Title of Regulation: VR 470-02-09. Rules and Regulations
for the Licensure of Outpatient Facilities (REPEALED).

Title of Regulation: VR 470-02-i0. Rules and Regulations
for the Licensure of Day Support Programs
(REPEALED). '

Title of Regulation: VR 470-02-11. Ruies and Regulations
for the Licensure of Residential Facilities (REPEALED).

Title of Repulation: VR 470-02-13. Rules and Regulations
for the Licensure of Facilities and Providers of Mental
Health, Mental Retardation and Substance Abuse
Services.

Statutory Authority: § 37.1-10 and Chapter 8 (§ 37.1-179 et
seq.) of Title 37.1 of the Code of Virginia.

Effective Date: January 13, 1995.

Summary:

- VR 470-02-13, Regulations for the Licensure of
Facilities and Providers of Mental Health, Mental
Retardation, and Substance Abuse Services, is a major
redraft and consolidation of the department’s licensure
regulations. The new regulation will . replace six
current licensure regulations. Excepf for residential
facilities for children, the new regulation will include
all other licensable facilities and programs including,

- but not limited to, halfway houses, residential
treatment centers, substance abuse treatment and
rehabilitation [facilifies, domiciliary facilities, shelter
care facilities, group homes and any other similar or
related residential facility, outpatient services, respite
care . services, day support services, supportive
residential services, sponsored placements, residential

. community, residential services, Inpatient services,
treatment services in correctional facilities, intensive
in-home services, opioid replacement therapy, sobering
up services, and any other similar or related
treatment services,

Summary of Public Comment and Agency Response: A
summary of commenis made by the  public and the
agency’s response may be obfained from the promulgating
agency or viewed. at the office of the. Registrar of
Regulations.

Agency Contact: Copies of the regulation may be obtained
from Rubyjean Gould, Administrative Services Director,
Department of Mental Health, Mental Retardation and
Substance Ahuse Services, James Madison Building, 109
Governor Street, 13th Floor, Richmond, VA 23219,
telephone (804) 786-3915. There may be a charge for
copies.

Preamble:;

The Rules and Regulations for the Licensure of
Facilities and Providers of Mental Health, Mental
Retardation and Substance Abuse Services are the
basis of all reviews conducted by the Office of
Licensure staff. The Definitions section provides an

explanation of terms used throughout the regulation.
The Administrative Services section contains standards
applicable fo most provider organizations and includes
such - issues as governing - structure, administrative
roles, and fiscal and personnel management. The
Services and Supports section contains the standards
related to clinical services and other client related

issues. The last section, Specialized Services, contains

standards which address ancillary services and other
services provided in other circumstances.

These regulations are intended fo specify minimum
standards for the assurance of the protection of the
healih, safety and welfare of individuals receiving
services. Most licensees will endeavor to exceed, or
are already exceeding, these standards in the course
of providing high quality services.

Authority
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The regulations contained in this document are
intended to fulfill the requirements of Chapter 8 (§
37.1-179 et seq.) of Title 37.1 of the Code of Virginia,
which authorizes the Department of Mental Heaith,
Mental Retardation and Substance Abuse -Services,
through the Office of Licensure, to license:

any facility or instifution not operated by an agency of the
federal government by whatever name or designalion
which provides care or {treatment for menially il or
mentally retarded persons, or persons addicted to the
infemperate use of narcotic drugs, alcohol or other
stimulants including the detoxification, [Ireaiment or
rehabilitation of drug addicts through the use of the
controlled drug methadone. Such institution or facility shali
include a hospital as defined in § 32.1-123, outpatient
clinic, special school, halfway house, home and any other
similar or related facility.

No organization may deliver services without first
receiving a license from the department. Providing
services without a license is unlawful and may result
in imposition of appropriate civil action by the
Commonwealith of Virginia against the organization.

The Office of Licensure of the Deparfment of Mental
Health, Menial Retardation and Substance Abuse
Services has the responsibility for monitoring
compliance with these regulations. Representatives of
the Office of Licensure are authorized to make the
necessary inspections to determine compliance.
Announced and unannounced sife visits are made at
reasonable times, giving regard lo minimizing
disruption of services. Reviews may include, but are
not limited to:

1. Observation of service delivery

2. Review of the organization’s physical plant

3. A review of clinical and adminigtrative records
4. Interviews with clients, staff and administrators

The Office of Licensure will make at least one
unannounced review of each licensed organization
annually. As a condition of licensure, an organization
must comply with all reasonable requests from the
Office of Licensure to conduct onsite reviews of
facilities and records and to interview staff and
clients.

Application for Licensure

Individuals and organizations seeking licensure from
the Department of Menia! Health, Mental Retardation
and Substance Abuse Services are encouraged o
obtain preapplication consulfation from the Office of
Licensure. An application for licensure is required of
all new programs and facilities that are not currently
licensed. The application provides general information
about the provider organization, including

administrative structure and types and Iocation of
services. In addition, the applicanlt organization Is
asked to provide a staffing plan, a program plan and
description, documentation of financial viability, and
documentation of autherity to conduct business in the
Commonwealth of Virginia. -Applications may be
obtained from the Office of Licensure.

Applicants for licensure will be asked lo specify the
tvpe of license they are seeking. A provider lcénse
authorizes the provision of services in any one or
combination of services, e.g, ouipatient services,
respite care services, day support services, supportive
residential services, sponsored placements, residential
community, residential services, inpatieni services,

treatment services In correctional facilities, infensive
in-home services, opioid replacement therapy,
detoxification services, sobering up services, or other
similar or related services. A provider license is
intended fo cover all services offered irrespective of
the number and types of services offered. A facility
license authorizes an organization to operate a building
wherein 24-hour residential services are provided for
five or more persons with menial illness, mental
refardation, or problems with subsiance abuse,
including halfway houses, hospitals, residential
treatment centers, substance abuse ftreatment and

rehabilitation facilities, domiciliary facilitics, shelter
care facilities, group homes and any other similar or
related facility, except a private family home A
facility license is a building or structure license and
may be issued in conjunction with a provider license.

Licensing Process

Upon receipt of an application for licensure, a
licensure specialist will be assigned to provide
consulfative services and to conduct the regulatory
compliance reviews. The administrative operations,
services and physical environment of each organization
are subject to review. The licensure specialist may
request supplemental materials o support the
organization's application. The specialist may also
examine the results of previous licensure reviews and
actions related to the organization to determine the
extent fo which those reviews and actions have an
impact on the application under consideration.

Compliance with the standards is measured
qualitatively using the following scale:

Substantial Compliance (SC): indicates the organization
consistently meets all major provisions of the standard.

Partial Compliance (PC): indicates the organization
meets some of the provisions of the standard.

Noncompliance (NC): indicates the organization fails to
meet provisions of the standard,

Not Applicable (NA): Indicates the organization is not
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required to meef the provisions of the standard
Corrective Action Procedures

Within 30 days of the completion of any licensure
review, the Office of Licensure will issue a Licensure
Report. The purpose of the report is to Iidentify the
strengths and weaknesses in the organization, as they
relate to regulatory compliance. The applicant
organization is expecied fto submit a Plan of
Correction for each standard found to be not in
compliance. The Plan of Correction serves as one
measure of determining the need for additional on-site
reviews. Typically, the Plan of Correction must be
submitted within 15 business days of issuance of the

Inspection Report Extensions are granted upon
request; however, no extension may be granfed for
more than 30 days. When a finding of noncompliance
with a licensure standard is determined to pose a
danger o the health, safety or welfare of clients,

immediate corrective action may be required.

Public Notice/Consumer Comment

The Department of Mental Health, Mental Refardation
and Substance Abuse Services values the input of
consumers and the general public. An integral part of
the licensure process is the public and consumer
comment period held in conjunction with an
organization’s application for a new license or license
renewal. During this period, the applicant organization
must post a notice of its application in prominent
locations in its place of business, and the department
will publish a public notice in newspapers of general
circulation. Both of these notices will invite writfen
comments regarding the quality and effectiveness of
the organization’s services. Comments received by the
department will be summarized in the licensure
inspection report.

Issuance of Licenses

After conducting on-site reviews and considering
materials submitted in support of an application for
licensure, including plans of correction, the Office of
Licensure may recommend issuance of a license in
one of three categories:

A condifional license may be issued lo an organization
that has nof previously held a license issued by the
Department of Mental Health, Mental Retardation and
Substance Abuse. This organization will also be
establishing a program or facilily that, at the fime of
application, does not have sufficienf client participation
to demonstrate compliance with applicable standards.
Typically, compliance with standards relaling to
clinical records, (treatment plans, and personnel
recruitment, selection and qualifications camnot be
demonstrated until the program/facility is in operation.
The conditional license permits the applicant

organizafion to demonstrate compliance with (the

Standards and allows the Office of Licensure an
opportunity to evaluate the organization’s compliance,
A conditional license may be renewed, but the term
of a conditional license may not exceed Six successive
months.

A provisional license may be issued to an organization
that is in partial compliance with the regulatory
standards. The Office of Licensure may recommend a
provisional license under the following circumstances:

1. Operation of the program/facility will not pose a
danger fo the health, safely and welfare of individuals
receiving services,

2. The organization has submitted a Plan of Correction
which addresses standards found to be in partial
compliance or noncompliance, :

3. The Office of Licensure has approved the Pian of
Correction,

4, Where feasible, correclive actions have been taken
prior to the issuance of the license

A provisional license may be renewed, but the term of
a provisional license may not exceed six successive
months,

A full license will be issted affer an organization
demonsirates substantial compliance Wwith the
standards. A fuill license may be granted for up to
three years.

License Renewal and Modification

The Office of Licensure will notify each licensee of
the upcoming expiration of its license and will provide
all of the necessary application materials in the
notification packet. The application process will consist
of confirming the intent to continue operation and
updating information that has changed since the last
application. Upon receipt of the renewal application,
the Office of Licensure will conduct an on-site
licensure compliance review as described above.

As a condition of licensure, an organization must apply
for modification of license under the following
circumstances;

1. A change occurs in the geographic location of the
organization or facility (e.g., move from one location
to another)

2. A change occurs in the setting(sj where services
are provided (e.g. outpatient clinic to home-based)

3. The addition or deletion of one or more freatment
programs is proposed ({(eg., outpatient, day support,
residential, inpatient}
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4, A change in required ‘staff qualifications or
organizational structure is adopted

5. A change is proposed in the disabilily of the
poptlation served (menfal health, mental refardation,
substance abuse} in combination with any of the above

6. A change in facility bed capacity.

Requests for modification of licenses as outlined above
may be made of the licensure specialist assigned fo
the organization. Depending upon the scope of the
change and upon the organization’s previous
compliance with licensure standards, applicafion for
modification of the license may nof require on-site
review before approval of the request Licenses may
not be transferred or assigned, A new application must
be made and a new license issued when there is a
change in ownership.

DBenial, Revocation, Suspension or Nonrenewal of a
License

An application for licensure or licensure renewal may
be denied and a full, conditional, or provisional
license may be revoked or suspended for one or more
of the following reasons:

1. Violation of federal, state and local Ilaws,
ordinances, rules, regulations and codes relating fo
building, health, fire protection, safety, sanitation and
zoning

2. Violation of the licensing standards contained In this
document '

3. Conduct or practices which jeopardize the health,
safety or welfare of clients

4. Permifting, aiding or abetting the commission of an
illegal act in a licensed organization

5. Failure or refusal fo submif reports or make
records available as requested by a the Office of
Licensure

6. Refusal to admit a representative of the Office of

Licensure to the premises at a reasonable time.

An organization will bhe notified in writing of the
department’s inten! to deny, revoke or suspend a
"license. Under the provisions of the Administrative
Process Act (§ 9-6.14:1 et seq. of the Code of Virginia)
the organization has the right and the opportunity to
appeal the department’s decision. Within 10 days of
receipt of the department’s decision, the organization
may file a request for an informal hearing or a
formal administrative hearing. The department will
provide the organization with a detziled summary of
the facts of record that support the decision to deny,
revoke or suspend the license. Procedures associated

with the informal hearing and formal administrative
hearings may be obtained by writing:

Commissioner
Department of Mental Health, Mental Retardation and
Substance Abuse Services
P.O. Box 1797
Richmond, VA 23214

Upon revocation or suspension of the license the
organization must surrender its license to a
representative of the Office of Licensure. If revocation
or suspension of the license does not affect all the
organization’s licensed programs, a modified license
will be issued.

Other circumstances under which the license must be
surrendered include fransfer of ownership and
discontinuation of services. The organization must
notify the Office of Licensure, in writing, 30 days
before discontinuing services. -

VR 470-02-13. Rules and Regulations for the Licensure of
Facilities and Providers of Mentai Health, Mental
Retardation and Substance Abuse Services.

PART L
[ GENERAL PROVISIONS: DEFINITIONS. ]

§ 1.1. Definifions.

The following words and terms, when used in these
regulations, shall have the following meaning, unless the
context clearly indicates otherwise:

“Abuse” means:

1. Physical acts such as hitting, kicking, scratching,
pinching, striking, hair pulling, choking or slapping;

2. Sexual activity or any lype of Inappropriate
fouching;

3. Coercion, threals or Intfimidation which are
Statemients or actions that would evoke fear in a
reasonable person or that couyld reasonably be
expected to evoke fear in the client: '

4. Neglect in care which Is failure to provide
treatment, care, goods or services necessary to the
health, safety or welfare of a client;

8. Statements or acfions. which humiliate, demean or
exploit a client; or

6. Condoning or permitting the abuse of a client which
includes client to client conflict which may resulf in
physical, emotional, or psychological harm.

“Administer” means the direct application of a
controlled substance, whether by injection, inhalation,
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ingestion or any other means, to the body of a patient by
() a practitioner or by his authorized agent and under his
direction, or (i) the palient or research subject at the
direction and in the presence of the practitioner.

“Admission” means the process of acceptance into a
program or service that includes orientation to program
goals, rules and requirements, and assignment Io
appropriate staff.

“Allegation” means an accusation that an organization is
operating without a license.

“Allowable variance” means the waiver granted by the
department when enforcement of one or more of the
standards creates an undue hardship. Organizations
applying for a variance from standards demonstrate that
client health, safety, and welfare are not jeopardized by
the variance. Variances are in wriling and may be time
limited.

“Assessment” means the process of evaluating a client
for the purpose of develpping a profile on which fo base
service planning and referral. Assessment includes
infermation gathering both initially and on an on-going
basis and designed fo assist the professional staff in
determining a client’s need for treatment.

“Behavior management” means use of a planned,
sysfematic sequence of therapeutic interventions designed
fo decrease maladaptive, destructive behavior while
encouraging more adaptive, constructive behavior.,

“Behavior modification” means an approach to changing
behavior that involves a wide variety of techniques based

on learning principles such as conditioning and
reinforcement.
“Care or f(reatment” means individually planned

interventions which are intended fo help a person in the
reduction or amelioration of disability, discomfort,
symptoms, disorders or undesirable changes or conditions
specific to physical, mental, behavioral or social
functioning. The tferm “care or ({reatment” includes
psychiatric or substance abuse inpatient services provided
in a hospital as defined in subdivision 1 of § 32.1-123 of
the Code of Virginia or in a unit of such a Hhospital;
oufpatient services; day support services;, day hospital,
partial hospital or day treatment services; residential
services; supportive residential services; Sponsored
placements; [ prisen based ] (reatment services [ in
correctional facilities 1 ; and any other similar or related
services.

“Case management” means services to assist individuals
and their family members in accessing needed services
that are responsive to Iindividual needs. Such services
include, but are not limited to, identifying and reaching
ot to potential clients; assessing needs and planning
services; linking the individual to services and supporis;
assisting the person directly to locate, develop or obtain

needed services and resources; coordinating services with
other providers; enhancing community integration; making
collateral contacts; monitoring service delivery; and
advocating for individuals in response fo their changing
needs.

“Client” means the primary service recipient whether
that person is referred to as a patient, resident, and
consuymer or another term.

“Complaint” means an accusation against a licensed
facility or provider regarding an alleged violation of
reguilations or law.

“Continuity of service” means the process of a smooth
transition from one service to another program or
independence without a significant disruption in the client’s
course of recovery. Follow-up occurs to make cerfain the
transition has occurred successfully.

“Corporal punishment” means the deliberate act of
causing pain or injury directly to a client. Corporal
punishment includes, but is not limited to, striking or
hitting with any part of the body or with an implement,
pinching, pulling, shaking, or any similar action that
normally inflicts pain or discomfort. Corporal punishment
does nolt include medical diagnostic or treatment
procedures performed by a licensed health practitioner
operating within the scope of his license.

“Crisis intervention services” means a face-to-face or
telephone response fto a crisis or emergency situation
experienced by an individual, significant other, or
communily system. A shortterm service to individuals
experiencing severe reduction in psychiatric, adaptive, or
behavioral functioning for individuals seeking such services
for themselves or their significant others.

“Day support services” means a structured program of
mental heaith, mental refardation or substance abuse
treatment, activity or [(raining services, generally in
clusters of two or more comfintous hours per day, fo
groups or individuals in [ a nepresidentinl setting actual
sites or settings where skills will be used and where the
consumer jndicates it is. most beneficial for him | . The
ferm “day support services” includes, buf is not limited to,
psychosocial rehabilitation, day treatment, partial
hospitalization, [ day health and rehabilitation services, ]
and developmemtal day services. The term ‘day support
services” does not include services whose primary function
is to provide:

1. Extended sheltered or competitive employment;
2. Supported or transitional employment services;
3. General education services; |

4, General recreational services; or

5. Outpatient services licensed pursuant o fhe
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provisions of Chapter 8 (§ 37.1-179 el seq.) of Title
37.1 of the Code of Virginia.

“Department” means the Department of Menfal Health,
Mental Retardation and Subsfance Abuse Services.

[ “Pevelopmental disability” means & Severs, chromie
disability of & persen which:

1. Is sitributable to a mentsl or physical impairment
efee’mbmaﬁeﬂefmeﬂm}aﬁdphys*ea}mpaﬁmeﬂf&

4 Resulis in substantial functional Hmitations in three
or meore of the fellowing areas of major Hfe actvily;

& Seffeare;

b:; Receptive and expressive 1aAguage;
e Mebility

&Se}ﬁd{feeﬁeﬂ;-éﬂd_

& Capacity for independent Hvipg orf eeenomde
L thie  and

& Reficets the need for a combination and seguence
of specigd interdiseiplinary, or generic care; treatment
or other serviees which are of lifelong or extonded

—Bevﬁepmeﬂfa{dﬁabm{yuiﬂem&sbﬂtﬁﬂetﬁmﬁedte
severe disabilities softribufable fo menial  retardation;
autism, cercbral pelsys epiepsys Spika hifida and other
ﬁeﬂfeiegieaifmpaffmeﬂtswﬂeremeabweemeﬁaafe
met: |

“Discharge” means the process by which the client’s

active involvement with [ an organization or pregram a
provider | Is terminated.

“Dispense” means IHe preparation, administration or
delivery of a drug pursuant to the lawful order of a
practitioner as established by the Drug Control Act (§
54.1-3400 et seq. of the Code of Virginia).

“Distribute” means to deliver, other f{than by
administering or dispensing, a controlled substance.

“Facility license” means a license issued to an
organization to operate a building wherein 24-hour

residential [ or inpatient ] services are provided for five or
more persons with mental illness, mental retardation, |
disability; 1 or problems with substance
including haifway houses, residential treatment
substance abuse treatment and rehabilitation

abuse,
centers,

facilities, domiciliary facilities, shelter care facilities, group
homes and any other similar or related facility [ ; exeept
a private family home | . A facility license is a building
or structure license.

“Follow-up services” means those services or supporis
designed to help the client maintain and improve the level
of functioning achieved during treatment. Follow-up
services and plans ensure that individuals receive the
support necessary to successfully reintegrate into the
family or cominunily, sustain recovery or obfain additional
intensive services, and facilitate timely re-entry to service,
if needed, after discharge from the program.

“Health and safety management” means functions
designed fto identify, evaluate, and reduce the risk of
infury and loss. They encompass a broad range of
activities intended to reduce loss associated with personal
injury, property damage or loss, and other sources of
potential Hability.

“Individual service plan” or “ISP” means a written plan
that identifies the needs and desires of and for the client
and the strategies and freatment interventions to be used
to meet those needs and desires,

“Inpatient services” means 24-hour intensive medical and
nursing care and treatmen! provided for persons with
menfal illness or problems with substance abuse in a
hospital as defined in subdivision I of § 32.1-123 of the
Code of Virginia or in a special unit of such a hospital.

“Intensive in-home services” means time-limited (usually
between (wo  and six months) family preservation
interventions for children and adolescents. In-home
services are provided typically but not solely in the
residence of an individual who is at risk of being moved
inte out-of-home placement or who is being transitioned to
home from out-of-home placement. These services include,
but are not limited fo, crisis treatment; individual and
family counseling; life, parenting, and communication
skills; case mahagement activities and coordination with
other services; and 24-hour per day emergency response.

“Intrusive aversive therapy” means a formal behavior
management technique designed to reduce or eliminate
severely maladaptive, violent or self-injurious behavior.
The techniques may be unpleasant, noxious, or may
otherwise cause discomfort to alter the occurrence of a
specific behavior or to protect a client from self-injury or
injury to others.

“Investigation” means a defailed inquiry or systematic
examination of the conditions at a facility or of the
operations of a provider regarding an alleged violation of
regulations or law.

“Jail based treafment services” means care or freatment
for persons with mental iliness, mental retardation, |

developmentad disability; | or problems with substance
abuse provided in jails,
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“Licensable organization” means any organization not
operated by an agency of the federal government by
whatever name or designation which provides care or
treatment for persons with mental illness, mental
retardation, | developmenta! disabilib= | or problems with
substance abuse. The term “licensable organization” does
not include;

1. A private family home, except wherein five or
more unrelated persons with mental illness, mental
retardation, | develeprrental disabitityy | or problems

with substance abuse are receiving residential services;

2. An organization operated by the Department of
Mental Health, Mental Retardation and Substance
Services;

3. An organization operated by the Department of
Rehabilitative Services;

4. An organization licensed by the Department of
Health, except an organization providing inpatient
psychiatric or substance abuse services In a special
unit in a hospital as defined in subdivision I of §
32.1-123 of the Code of Virginia;

5. An organizafion licensed by the Department of
Social Services;

6. An organization providing residential care or
treatment for children;

7. An organization operated or licensed by the
Department of Education or operated by a local
school division;

8. An individual practitioner of the healing arts
licensed under the provisions of Chapter 29 (§
54.1-2800 et seq.) of Title 54.1 of the Code of Virginia;

9. An Individual practitioner of the professions
licensed under the provisions of Chapters 35 (§
54.1-3500 et seq.), 36 (§ 54.1-3600 et seq.) or 37 (§
54.1-3700 et seq.) of Title 54.1 of the Code of Virginia;
or

10. A private practice group as defined in these
regulations.

[ “Medical detoxification” means a program in a hospifal
or ofher sefting under {the supervision of a physician
designed to conirol medical complications and other
disorders associated with the process of withdrawal from
the excessive use of alcohol or other drugs. |

“Medical evaluation” means the process of assessing a
client’s health status that inchides a medical Ristory and a
physical examination of the client conducted by a licensed
medical practitioner operating within the scope of his
license.

“Medical management services"” means medical
evaluations, pharmacy and medication management, and
diagnostic laboratory. These services may be offered as
part of other services.

“Mental illness” means menfal disorder or functioning
classifiable under the current edition of the Diagnostic and
Statistical Manual of the American Psychiatric Association
that affects the well-being or behavior of an individual to
such an extent that for his own welfare or the welfare of
others, he requires care and treatment.

“Mental retardation” means substantial Iimitations in
present functioning. It is characterized by significantly
subaverage intellectual functioning, existing concurrently
with related limitations in two or more of the following
applicable adaptive skill areas: communication, self-care,
home living, social skills, community use, self-direction,
health and safely, functional academics, leisure, and work.
Mental retardation manifests before age 18.

“Opioid replacement therapy” means an intervention
strategy for chronic opioid drug users. A daily
individual-specific, physician-ordered dose of medication Is
administered either for defoxification or mainfenance
treatment in a rehabilitative context. The goals of
treatment are stabilization, strengthening coping sKkills,
developing a new peer group and changing Iifestyles,
habits and behaviors.

“Organization” means the entity to whom a license is
issued. The organization is legally responsible for
compliance with the regulations and statutory requirements
and may be a person, corporation, partnership, association,
or public agency.

“Outpatient services” means a variety of ireatment
interventions generally provided fo individuals, groups or
families on an hourly schedule in a clinic or similar
facility or in another location. The term “oulpatient
services” includes, but is not Iimited to, emergency
services, crisis intervention, diagnosis and evaluafion,
intake and screening, counseling, psychotherapy, behavior
management, psychological testing and assessmeni,
chemotherapy and medication management services, and
jall  based services. The term ‘outpatient services”
specifically inclhides:

I. A program of such services operated by a
community mental health, mental retardation and
substance abuse services board established pursuant to
Chapter 10 (§ 37.1-194 et seq.) of Title 37.1 of the
Code of Virginia;

2. A program of such services funded wholly or in
part, directly or indirectly, by a community menial
health, mental retardation and substance abuse
services board established pursuant to Chapter 10 (§
37.1-194 et seq.) of Title 37.1 of the Code of Virginia;
or
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3. A program of such services that is owned, operated,
or controlled by a corporation organized pursuant to
the provisions of either Chapter 9 (§ 13.1-601 et seq.)
or Chapter 10 (§ 13.1-801 et seq.) of Title 13.1 of the
Code of Virginia.

“Practitioner” means a physician, dentist, podiatrist,
licensed nurse practitioner, licensed physician’s assistant,
or other person licensed, registered or ctherwise permitted
to distribute, dispense, prescribe and administer, or
conduct research with respect fo, a contrelled substance in
the course of professional practice or research in (this
Commonwealth.

“Private practice group” means one or more
practitioners of the healing arfs or practitioners of the
behavioral science professions who are individually
iicensed under the provisions of Title 54.1 of the Code of
Virginia and their employees who are individually licensed
under the provisions of Title 54.1 of the Code of Virginia
or who are otherwise legally authorized fo render
professional services within this Commonwealth, who have
for purposes of convenience or efficiency assocfated or
grouped themselves through the use of shared office Space
or adminisirative support in order to provide professional
services within the scope and limits of their Individual and
respective professional licenses, whether the association is
informal or has been formalized through a legally
established organization such as a professional corporation
organized pursuant to the provisions of Chapfer 7 (§
13.1-542 et seq.) of Title 13.1 of the Code of Virginia, or a
general partnership organized under the provisions of
Chapter 1 (§ 50-1 ef seq) of Title 50 of the Code of
Virginia.

“Program’” means an organized plan of services designed
to address the needs of a defined population. A program
may be an idenfified administrative unit within a larger
organization. It may also consist of more than one
component or element,

“Protective device” means a mechanical device used
either: for a specific protective or supportive purpose to
maintain body position, balance or support for a client
with a neurological diserder or fo assist the movement of
a client whose mobility is impaired by a physical disorder;
or for a medical or surgical purpose, fo prevenf removal
of dressings, catheters, Iniravenous lubes, nasogastric
intubations, or otherwise Interrupt acute medical or
surgical freatment.

“Provider license” means a license Issued o an
organization or entify authorizing it to provide services in
any one or a combination of services for the care or

treatment of persons with mental illness, menital
retardation, | developmental disabilis | or problems with
substance abuse, e.g., outpatient services, respite care
services, day support services, supportive residential
services, sponscred placements, residential communily,
residential services, inpatieni [ services |, [ prison based |
treatment services [ in correctional facilities ]| , intensive
in-home services, opicid replacement therapy, sobering up
services, or other similar or related services. A provider
license is Infended to «cover all services offered
irrespective of the number and types of services offered.

“Referral” means the process of direcfing a client to an
organizafion, program or service [ that 45 ]| designed fo
provide the assistance needed.

“Residential community” alternative
life-sharing program in which:

means an

1. The residential communily employs a live-in staffing
pattern, wherein the staff person’s primary domicile is
with the person who has a mental disability;

2. The residential community provides an integrated
setting with an environment of shared lives and
mutual interdependence ameong all residential
community members with and without mental
disabilities; and

3. The majority of staff directly or indirectly caring
for the persons with mental disabilities are unsalaried.

“Residential services” means 24-hour care in conjunction
with a treatmeni or training program in a selting other
than a hospital or 24-hour care provided in conjunction
with supervised living or other supportive residential
services. Residential services provide a range of living
arrangements ranging from highly siructured, infensively
supervised, and programmatically Intensive service with
24-hour staff coverage to relatively independent lifestyles
requiring only a modest amount of staff support and
monitoring. Residential services include, but are not
lmited to, those provided in intensive residenfial treatment
programs, group homes, halfway houses, supervised
apartments, residential communities, residenfial respite
care programs, emergency Sheilter programs, and
sponsored placements.

“Respite care services” means a support service that
provides or arranges for the lemporary care of a client
for the purpose of giving relief fo the client’s family,
guardian, or regular care giver. Individual persons
providing respite care are recruited, trained, supervised
and registered with a licensed organization. Respite care
service options include;

1. “Cenfer-based respite” means the client receives
respite care services at a licensed facility;

2, “In-home respite” means the client receives respite
care services in his own home; and
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3. “Out-of-home respite” means the client [ reeeives
may recefve ] respite care services | in the heme of
by ]| an Iindividual respite care provider. No more than
[ #rree four ] clienis at a time are placed [ in with ]
an individual respite care provider home. Individual
providers of respile care services offering fto serve
five or more clients concurrently [ in the home | must
obtain a facility license.

“Restraint” means the use of planned, systematic,
agency-sanctioned physical force or any mechanical device
(handcuffs, wristlets, muffs, camisoles or other such
devices) that restricts the physical movements of an
individual for behavior management purposes. Restraint
does not inclide protective devices.

“Screening” means fhe preliminary assessment of a
clients’s appropriateness for admission or readmission to a
program or Service.

“Seclusion” means the placing of a client in an enclosed
area secured in any manner that will not permit the client
to gain egress.

“Sobering up services” means a program for the [
placement diversion | of public inebriates [ for the purpese
of detoxification as an alterastive to fail from jail for the
purpose of monpitoring withdrawal from excessive use of
| alcohol ] .

[ “Secial defoxification” means a program providing
nonmedical supervised care for the natural process of
withdrawal from excessive use of alcohol or other drugs. |

“Sponsored placements” means placing people in
residential settings and providing substantial amounts of
financial, programmatic or service support. Sponsored
placemenis include, but are not limited to, individualized
therapeutic or community teaching Hhomes, specialized
foster care, family sponsored homes, and residential
services contracts for specified individuals. The focus is on
individual client residential placements with an expected
stay exceeding 30 days rather than on residentfial services
in facilities.

“Substance abuse” means the use, without compelling
medical reason, of any substance which results In
psychological [ or physiological |1 dependency as a function
of continued use in such a manner as to induce mental,
emotional or physical impairment and cause socially
dvsfunctional or socially disordering behavior. The term
“substance abuse” includes the intemperate use of narcotic
drugs, alcohol or ofher stimulants as well as such
substances as cannabis, cocaine, hallucinogens, inthalants,
PCP, and sedatives.

“Supportive residential services” means unstructured
services that support individuals in their own housing
arrangements. Supportive residential services include, but
are not limited to, drop-in or friendly-visitor support and
counseling, In-home respite care and family support

services. These services normally do not involve overnight
care delivered by the organization; however, due to the
flexible nature of these services, overnight care may be
provided on an [ keurly¥ occasional ]| basis.

“Time out” means the practice of removing a client
from a source of reinforcement to an unlocked setting
pursuant to an approved behavior modification plan.

[ Treatment services in correctional facilifies” means
care or treatment for persons with mental illness, mental
retardation, or problems with substance abuse provided In
organizations operating under the management and contro!
of the Virginia Department of Corrections. }

“Volunteer” means a person Wwho, withouf financial
remuneration, provides services to the program or
organization.

PART IL

ADMINISTRATIVE SERVICES.

Articie 1.
Management and Administration.

§ 2.1 [ Licensed required. ]
An organization that serves clients with mental illness,
mental retardation, [ developmental disabilibs | or

problems with substance abuse must be licensed as
defined in § 37.1-179 of the Code of Virginia.

§ 2.2, [ Compliance with applicable laws, regulafions and
policies, }

The organization [ including its employees, contract
service providers, studenfs, and volunfeers ] must comply
with:

1. The | applicable | regulations for licensed programs;

2. Terms of the license;

3. Other applicable federal, state or local laws and
regulations;

4. Applicable human rights regulations; and
5. The organization’s own policies.
§ 2.3. [ Required reports and information. ]

The organization shall submit, or make available, reports
and information that the Office of Licensure requires fo
establish compliance with these regulations and applicable
statutes.

§ 2.4. [ Written plan of correction for noncompliance. |

The organization shall submit, in a timely manner, and
implement a writfen plan of action o correct any
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noncompliance with these regulations identified during a
licensing review. The plan shall include a:

1. Description of the corrective action(s) to be taken;
2. Date of completion for each action; and
3. Signature of the person responsible for the program.

§ 2.5. [ Reviews by Office of Licensure staff, requests for
information. ]

[ A ] The organization shall permit representatives from

fgfa Office of Licensure to conduct [ inspectons reviews ]
1. Verify application information;
2. Assure compliance with these regulations;
3. Review client, personnel, and financial records; and
1. Investigate complaints.

[ ¥ 26 ]

f B. } The organization shall consent fo all reasonable
requests from the Office of Licensure to obtain
information from staff and clients.

[ ¢ 2% § 2.6. Notification of changes. ]

The organization shall notify the Office of Licensure of
the [ implementation of intent to implement | changes that
affect:

1. Geographic location;
2. Milieu or settings where services are performed;
. Services provided;
, Staff qualifications;
5. Organizational structure; [ and ]
6. Population being served [ - ; and }
[ 7. Bed capacity. ]
[ & &8 § 2.7. License availability. ]

The curreni lcense from the department shall be
available for public inspection,
[ $ 285 Service providers or community affifictes uwader

§ 234 § 2.8. Evidence of operating authority. ]

The organization shall have evidence of its operating
authority. A public organization shall have documents
describing the administrative framework of the
governmental department of which it is a component. A
private organization shall have its charter or articles of
incorporation and bylaws.

[ § 234 § 2.9. Governing body. ]

[ A ] The organization's governing body shall be clearly
identified.

[ ¢ 242 ]

[ B. 1 The organization shall document the role and

shall be consistent with its operating authority ] .

[ ¢ 2343 § 2.10. Mission statement; operaling elements and
management structures. |

[ A 1 The provider’s writfen mission statement shall
clearly identify its philosophy, purpose, and goals.

[ §24£]

[ B. 1 The provider shall identify ifs operating elements
and programs, the internal relationship among these
elements and programs, and the management or
leadership structure.

[ ¢ 245 § 2.11. Appointment of administrator. |

The organization shall appoint [ a ]| qualified [ individuat
individual(s) ] to whom it delegates, in writing, the
authorily and responsibility for the administrative direction
and day-to-day operation of the organization.

[ # 246 § 2.12. Financial resources; financial records;
financial audit. ]

[ A 1 The organization shall document /financial
respurces to operafe its programs or facilities or shall
have a line of credit sufficient to cover 90 days of
operating expense.

[ ¢24%]

[ B. 1 Al financial records shall be kept according to
generally accepled accounting principles (GAAP) or those
standards promuigated by the Governmental Accounting
Standards Board (GASB) and the State Auditor of Public
Accounts.

[ ¢ 238

Prior to the expiraiion of an erganization’s Heense; C. ]
All financial records shall be audited [ at least triennially ]
by an independenit Certified Public Accountant (CPA) or
audited as otherwise provided by law.
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[ § 23% § 213 Indemnity coverage. |

To protect the interests of clients,
organization from risks of liability,
indemnity coverage to Inciude:

staff, and the
there shall be
1. General liability;
2. Professional liability;
3. Vehicular liability; and
4. Property damage.
[ ¢ 226 § 2.14. Financial conirols. |
The provider shall have documented financial conirols to
minimize risk of theft or embezzlement of client or
organizational funds.
[ ¢ 22+ § 2.15. Fiscal manager requirements. ]
At a minimum, the individual who has the authority and
responsibility for the fiscal management of the provider
organization shall be bonded or otherwise indemnified.

[ & 222 § 216 Wriften fee schedule. ]

If the provider charges for services, the written schedule
of rates and charges shall be available upon request,

[ § 223 § 217, Client funds. ]

[ A. 1 If the provider handles client funds, financial
record keeping shall provide for separate accounting of
client funds.

[ ¢ 224]

[ B. ] The provider shall ensure that clients employed by
the organization are paid in compliance with all applicable
laws governing labor and employment.

[§325]

[ C. 1 All money earned by a client shall accrue to the
sole benefit of that individual.

[ § 226 § 2.18. Deceptive or false advertising. |

The provider shall not use any advertising that contains
false, misleading or deceplive statements or claims, or
false or misleading disclosure of fees and payment for
services.

[ ¢ 227 § 2.19. Provider program and subprogram narmes.
The provider's name and subprogram names shall not

imply the provider is offering services for which jt is nof
licensed.

[ ¢ 228 § 2.20. Remuneration for referrals. |

The provider shall not offer or pay any remuneration,
directly or indirectly, to encourage a licensed practitioner
to refer a client to the organization.

[ ¢ 228 § 2.21. Participation in human research. ]

The provider shall comply with the applicabie
reguiations to assure the protection of participanis in
human research or shall have a written policy prohibiting
participation in human research.

[ ¢ 238 § 2.22. Monitoring and evaluating service quality. }

The provider shall monitor and evaluate service quality
and effectiveness and make program improvements, when
indicated.

[ $ 23& § 2.23. Nofification of policy changes. |

All employees shall be kept informed of policy changes
that affect performance of duties.

Article 2.
Program Description.

[ ¢ 8% § 2.24. Program description; required elemenfs. ]

[ A. ] The provider shall develop, implement, review and
revise ils program of services according to the
organization’s mission [ and shall have that information
available for public review ] .

[ § 233 ]

[ B. 1 Each program shall have a writlten description
that accurately describes Ifs services. Program description
elements shall inchide:

1. Program goals;

2. Services provided;

3. Characteristics and needs of the population served:
4. Contract services, if any;

5. Admission and exclusion criteria;

6. Termination of
transition criteria;, and

treatment and discharge or

7. Type and role of staff.
[ § 234 § 2.25. Community integration of clients. ]
Opportunities shall be provided for clients fo [ utilize

corHmitity reseurees become infegrated info the
community 1 .

Vol. 11, Issue 6

Monday, December 12, 1994

875



Final Regulations

[ § 235 § 2.26. Substance abuse {reatment for women. |

If the provider offers substance abuse treatment
services, the program description shall address the timely
and appropriate treatment of substance abusing pregnant
women.

Article 3.
Physical Environment.

[ & 236: ¢ 2.27. Building inspection and classification. |

All  buildings shall be inspected and approved as
required by the appropriate building regulatory entity.
Approval shall be a Certificate of Use and Occupancy
indicating the building Is classified for its proposed
licensed purpose.

[ ¢ 29% § 2.28. Physical environment. ]

The physical environment shall be appropriate to the
population served, the services provided, and shall be safe
and sanitary for clients and staff.

[ § 238 § 2.29. Sewer and wafer inspections. ]

If the building is not on city or counly wafer and
sewape systems, then documentation of the local health
department inspection and correction of any deficiencies
shall be kept on file for a minimum of three years.

[ ¢ 235 § 2.30. Safety plan during building modifications. ]

An interim plan addressing safety and continued service
delivery shall be required for new construction or for
conversion, structural modifications or additions to existing
buildings.

[ § 246 § 2.31. Weapons. ]

Weapons shall be prohibited | , except when carried by
law-enforcement personnel ] .

[ $ 24 § 2.32. Smoke free areas. ]

If smoking is permitted, the organization shall make
provisions for [ smeke free areas for elients, staff, and
visttors alfernale smoking areas from the program
environment | .

[ § 343 § 2.33 Client beds. ]

[ A ] The provider shall not operate more client beds
than the number for which it is licensed | except in an
emergeney  when fompeorary permission i granpted in
writing by the Commissioner of the Departivent of Mental
A reguest for an increpse in cfient bed capachy shall be
made in writiag to the department | .

[ B. 1 Emergency increases in bed capacily are approved

in writing by the commissioner. ]
[ ¢ 243 § 2.34. Rooms dry and ventilated. |

Rooms shall be dry and well ventilated. Bedrooms below
ground level shall meet the requirements of the Uniform
Statewide Building Code.

[ + 244 Within 30 davs of direet client contact eaech new
staff member shall obfpin an eovaluation indieating the
abseﬂeeeffubefe&%eﬁsmﬁeemmaﬂfeﬂb}efemﬁ

form inclides the &pets) of tesis) administered; dates of
the tests; and the resulits) of these tests:

¥ 245 Staff aged 55 years of older shall receive a Sceond
test within 14 days of the initial test

+ 246 Al staff members shall be fested for tubercitesis
¢ 247 Al staff members shafl be reevaluated for
tuberewdoesis if ThBlke symptoms arise or if exposed to a
known case of communicable fuberewlosis. Staff must
submit decumentation of # completed evaluation within
eiRe Week:

$ 248 Al steff members shall be cduented regarding the

syemptoms of {uberewdosis and infecltion risk reducHon
behavior: |

[ ¢ 248 § 2.35. Emergency medical or first aid fraining. ]
There shall bhe at least one staff member on duty [ at

each service site | who holds a current certificate, issued

by a recognized authority, in standard first aid [ ; and ]

cardiopulmonary resuscitation, or emergency medical

training.

[ ¢ 250: § 2.36. Size of bedrooms. ]

[ A. 1 Single occupancy bedrooms shall have no less than
80 square feet of floor space.

[ § &6 ]

[ B. 1 Multiple occupancy bedrooms shall have no less
than 60 square feet of floor space per client,

[ $ 252 § 2.37. Number of clients per bedroom. ]

No more than four clients shall share a bedroom.
[ ¥ 253 § 2.38. Client storage space. ]

Each client shall be assigned adequate slorage space
accessible to the bedroom for clothing and persongl

belongings.

[ § 2.39. Path of travel to bathroom.
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No required path of travel to the bathroom shall be
through another bedroom. ]

[ + 254 § 2.40. Privacy. ]

[ A. ] Bedroom and bathroom windows [ and doors |
shall provide privacy.

[ § 255 ]

[ B. ] Bathrooms not intended for individual use shall
provide privacy for showers and toilels.

[ & 2-56: Seiled linen and clothing shall be kept separate
from ¢lean finen and elothing |

[ ¢ 25% § 2.41. Fire inspection results. ]

In faciliffes housing over eight clients, resulis of fire
safety and building maintenance inspections shall be on
file for a minimum of three years and available for public
inspection.

[ ¢ 25%& § 242 Recycling,
disposal. ]

composting and garbage

Recycling, composting, and garbage disposal shall not
create a nuisance, permit transmission of disease, or
create a breeding place for insects or rodents.

[ & 25% § 2.43. Conditions of beds. ]

Beds shall be clean, comfortable and equipped with a
mattress, pillow, blanket(s), and bed linens.

[ § 266 § 2.44. Ratios of toilets, basins and showers or
baths.

There shall be af least one toilet one hand basin and a
shower or bath for every four elfests For all residential
facilities established, constructed or reconstructed after
January 13, 1995, there shall be at least one foilet, one
hand basin and shower or bath for every four clients. ]

[ § 6L § 2.45. Hot and cold running water. ]

Adequate hot and cold running water [ of a safe and
appropriate temperature ]| shall be available.

[ ¢ 262 § 2.46. Door locks; emergency access. |

[ A. 1 Door locking devices and door locking
arrangements shall allow for prompt release, in case of
emergency.

[ § 263 ]

[ B. ] All doors to client’s bathrooms and bedrooms shall
be equipped to permit emergency access.

Article 4.

Food and Nuirition.
[ ¢ 264 § 2.47. Food service. ]

An organization providing food service and preparing
and serving food shall:

1. Comply with applicable Depariment of Health
regulations regarding food service and sanitation;

2. Have a written plan for the provision of food
services which ensures access to nourishing,
well-balanced, healthful meals; and

3. | Prepare Make reasonable efforts to prepare }
meals that [ aeccommodate consider | cultural
background, personal preferences, food habits and [
that meet the | dielary needs of the clients served.

[  266- § 2.48. Monitoring client food consumption. ]

[ & The ] provider [ subsidizing food or housing | shall

monitor each client’'s pafterns of food consumption | asd

food preparation skifls | and provide advice and support as
needed.

Article 5.
Human Resources.

[ ¢ 266 § 2.49. Compliance with federal and state statutes
and regulations. ]

Personnel management and employment practices shall
comply with applicable federal and state stafutes and
reguiations,

[ ¢ 26% § 2.50. Confidentiality and securify of records. }

[ A. ] The provider shall maintain an organized system
to manage and profect the confidentiality of personnel files
and records.

[ & 268 ]

[ B. ] Physical and data security controls shall exist for
electronic records.

[ § 268 ¢
retention. }

2.51. Employee health-related Iinformation

Employee health-related information shall be retained in
a file separafe from personnel files.

[ ¢ 278 § 2.52. Provider staffing pian. }

The provider shall design and implement a staffing plan
that reflects the:

1. Needs of the population served;

2. Types of services offered; and
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3. The program description.

[ $ 27k § 2.53. Licensure of certain personnel; credentials
verification. ]

[ ARy person whe i employed or eentracted to provide
health eare; behavioral sciepce services, oF eonsulation
shaH be Heemsed or cerfified as required by A. Employees
and contractors shall comply, as required, with ¢the
regulations of ] the Department of Health Professions.

[§27]

[ B. 1 The organization shall design and implement a
mechanism to verify professional credentials.

[ ¢ 27 § 254 Job description;
availability to employee. |

required elements;
[ A. 1 Each employee position shall have a written job
description that inclhides:
L Job fitie;
2. Duties and responsibilities required of the position;
3. Job title of the fmmediate supervisor; and

4. Minimum knowledge, skills, and abilities or
professional qualifications required for entry level

[ ¢ 3741

[ B. 1 Employvees shall have access fo their current
position description. There shall be a mechanism for
advising employees of changes to their job responsibilities.

{ & 275 § 255 Employee personnel records; required
elements; record refention. |

[ A. ] Employee personnel record, whether hardcopy or
electronic, shall include:

1. Identifying information;

2. Education and training history;

3. Employment history;

4. Results of the provider credentialing process
including methods of verification of applicable
professional licenses or certificates;

5. Results of reasonable efforts fo secure job-related
references and reasonable verification of employment
history;

6. Results of criminal background checks, if any;

7. Results of performance evaluations;

8. A record of disciplinary action
organization, if any;

taken by the

8. A record of adverse action by any licensing bodies
and organizations and state human rights reguiations,
if any; and

10. A record of participation in staif development
activities, including orientation.

[ 27 ]

[ B. ] Each employee personnel record shall be retained
in ifs entirety for a minimum of (hree years after
termination of employment.

[ $ 2% § 2.56. Orientation of new employees, volunteers,
contract individuals and students; required elements. |

New employees, volunfeers, contract individuals, and
students shall be oriented commensurate with their
function or job-specific responsibilities. Orientation shall
include:

1. Objectives and philosophy of the organization;
2. Practices of confidentiality;

3. Practices that assure client rights
orienfation to human rights regulations;

including

4. Applicable personnel policies;
5. Emergency preparedness procedures;
6. Infection control practices and measures; and

7. Other policies and procedures that apply to specific
positions and specific duties and responsibilities.

[ ¢ 2#8 § 2.57. Staff development opportunities. ]

The provider organization shall provide opportunities for
and record participation in staff development activities
designed to enable staff to perform the responsibilities of
their positions.

[ ¢ 278 § 2.58. Performance evaluation. ]

[ A 1 The proh‘der shall develop and Implement a
policy for evaluating employee performance.

[ § 286 ]

[ B. ] Individual staff development needs and plans shall
be a part of the performance evaluation.

[ § 28 § 2.59. Written grievance policy. ]

The provider shall have a written grievance policy and
a mechanism to inform employees of grievance
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procedures.
[ & 382 § 2.60. Qualifications of staff. ]

Any person who assumes the responsibilities of any staff
position(s) shall meet the minimum gqualifications of that
position(s).

[ ¢ 283 § 2.6]. Students and volunteers. ]

[ A ] The provider shall develop and implement a
policy that addresses the [ requirements for ] -selection,
orientation, scheduling, supervision and evaluation - of
students and volunteers.

[ ¢ 284 ]

[ B. ] The provider shall have and implement a wrilten
policy that clearly defines and communicates the
requirements for the use and responsibilities of students
and volunteers.

[ ¥ 285 ]

[ C. ] The provider shall not rely solely on students or
volunteers for the provision of direct care services.

[+ 286 ]

[ D. ]| All students and -volunteers shall have
qualifications appropriate to the services they render. [
Copies of eredentinls; if applieable; shall be kept oa file: |

Articie 6.
Health and Safety Management.

[ & 28% ¢ 2.62. Plan to monitor, reduce and eliminate
health and safety risks. ]

The organization shall document and implement a plan
or a policy to identify, monifor, reduce and eliminale
health and safefy risks, including infection confrol and
emergency preparedness.

[ ¢ 288 § 2.63. Designation of respon51ble 1nd1v1dual for
health and safety management. }

The organization shall designate an
responsible for health and safety management.

individual

[ + 289 § 2.64. Documentation of -significant injuries. ]

The provider shall document significant client, staff and
visitor injuries. Documentation shall be kept on file for
three years.

[ ¢ 290 § 2.65. Procedure regarding missing clients. ]

The provider shall develop and implement procedures
- regarding missing clients.

[ § 204 § 2.66. Admission policy. |-

The provider shall not admit individuals for whom
services are not available -and planned or for which
staffing Ievels and types are not adequate

[ ¢ 292 g. 2.67. Senous mjury or deam mvest:ganon and
report. ]

Any- incident relating to the oper‘atian of the provider
organization which results in serious injury or death shall
be investigated by the organization, appropriately reported
to local authorities, and reported to the Office of
Licensure. A written report of the incident shall be kept
on file for three years .

[ ¢ 9—93— §- 268 Access to telepbone in emergencies;
emergency teleplione numbers. ]

Access o telepﬂones shall be avan‘abie for emergency
purposes. FEmergency telephone numbers shali be
prominently posted near the felephones.

[ ¢ 294 § 269 Access fo emergency health care for
clients and employees, ]

The provider shall have a documented plan for access
to emergency health care for clients and employees. The
plan shall include transportatron to and from a health care
provider., - .

[ & 285 § 2.70. First aid kit ]

[-A 1 A wellstocked first-aid kif shall be maintained
and readily accessible ‘for minor mjunes and medical
emergencies,

[ §296 ]

[ B. ] The first aid kit shall include activated charcoal
and Syrup of Ipecac for use at the dzrectmn of a poison
contro! authority or physician, .

$ 0% H o swimmine pool is #sed & pian shall be
developed and implemented to ensure the spfety of elients:
1

[ ¢ 285 ¢ 2.71. Safety inspections. ]

Safety inspections of all locafions owned, rented or
feased shall be conducted at least annually.
Recommendations for safety improvement shall be
documented and implemented.

[ & 288 § 2.72. Infection control measures and universal
precautions. ]

The provider shall develop, document and implement
infection control measures, mcludmg the - use -of universal
precautions.
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[ § 2.73. Tuberculosis screening, staff education regarding
tuberculosis. ]

[ A. ] Within 30 days of direct client contact, each new
staff member, student or volunteer shall obiain an
evaluation Indicating the absence of tuberculosis in a
communicable form. A statement signed by a qualified,
licensed practitioner documenting absence of tuberculosis
in a communicable form includes the type(s) of test(s)
administered, dafes of the tests, and the result(s) of those
tests.

[ ¢ 2466

The provider shall decument inservice and eliept
edueation in infecHon eeontrol and prevention for staff and
elients, including training in universal preeautions: B. All
staff members of substance abuse oultpatienf or residential
treatment programs shall be certified as tuberculosis free
on an annual basis. ]

[ §230E ]

[ C. 1 Al staff members are educated regarding [
svmptoms of fuberculosis, | infection [ risk-reduetion
behnvior control and prevention ] .

[ ¢ 2462 § 2.74 Writien emergency preparedness plan,

A. ] A written emergency preparedness plan shall be
developed, reviewed, and implemented when needed. The
plan shall address response (o natural disasters, as well as
fire or other emergency which disrupts the normal course
of service delivery, The plan shall [ address provisions for
relocating residential clients and ] also address staff
responsibilities for:

1. Alerting emergency personnel and sounding alarms;
2. Implementing evacuation precedures including the
evacuation of clients with special needs (e.g, deal,
blind, multihandicapped);

3. Using,

maintaining and operating emergency
equipment; :

4. Accessing client emergency medical information;
and
5. Utilizing community _suppo.rt services.

[ & 2103 ]

[ B. 1 Al staff shall participate in periodic emergency
preparedness fraining.

[ § 244 ]
[ C. ] Staff shall be knowledgeable in and prepared to

implement the emergency preparedness plan in the event
of an emergency.

[ § 2365 § 2.75. Operabie flashlights or battery lanterns, }

Operable ﬂashligbts or battery lanterns shall be readily
accessible in pmgrams that operate between dusk and
dawn.

[ & 2486 § 2.76. Reporting of disaster, ﬁre, emergency or
other conditions. |

In the event of a disaster, fire, emergency or any other
condition that may jeopardize the health, safefy and
well-being of clients, the organization shall notify the
Office of Licensure of the conditions and status of the
clients and the licensed service site as soon as possible.

PART IIL
SERVICES AND SUPPORTS.

Article 1.
Screening and Admission.

§ 3.1. [ Individuals served. ]

The provider shall serve only those individuals whose
service needs are consistent with the program description.

§ 3.2. [ Policies on screening, admission and orientation. ]

Policies on screening, admission and referral services
are written and implemented to include:

1. Procedures on referral, admission, and orientation
to service;

2. Staff designated to provide screening and admission
services; and

3. Protocol for crisis triage and intervention:
§ 3.3. [ Staff access to information. ]

All staff performing screening and referral activities
shall have immediate access to written service descriptions
for all offered programs, as well as resource decuments or
a resource directory that describes other commumty
services available.

§ 3.4. [ Emergency clinical consultation availability. ]

[ I screening staff are pot elinicians, trained staff shall
be available for emergency eoastiatien The organization
shall provide for emergency clinical consultatwn for
screening staff. |

§ 3.5. [ Screening and referral services documentation and
retention. ]

Screening [ services ] and | referral referrals that result
from screening | services ‘shall be documented and
retained for at least [ three years six months | . Writter
documentation shall include:
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procedures.
[ § 282 § 2.60. Qualifications of staff. ]

Any person Who assumes the responsibilities of any staff
position(s) shall meet the minimum qualifications of that
position(s). .

[ ¢ 283 § 2.6l Studenis and volunifeers. ]

[ A ] The provider shall develop and implement a
policy that addresses the [ requirements for |- selection,
orientation, scheduling, supervision and evaluation - of
students and volunteers. :

[ ¥ 284 ]

[ B. 1 The provider shall have and implement a written
policy that clearly defines and communicates the
requirements for the use and responsibilities of students
and volunteers.

[§ 285 ]

[ C. ] The provider shall not rely solely on students or
volunteers for the provision of direct care services.

[ § 286 ]

[ D, 1 All students and volunteers shall have
qualifications appropriate to the services they render. |
€opies of eredentinls; if applicable; shall be kept on file: |

Article 6.
Health and Safety Management.

[ ¢ 28% § 2.62. Plan fo monifor, reduce and eliminate
health and safety risks. ]

The organization shall document and implement a plan
or a policy to Identify, monitor, reduce and eliminate
health and safety risks, including infection control and
emergency preparedness. : ‘

[ & 288 § 263 Des;gnanon of responsrble individual for
health and safety management, |

The organization shall designate an individual

responsible for health and safety management.
[ & 388 § 2.64d. Documentation of significant injuries. ]

The provider shall document significant client, staff and
visitor injuries. Documentation shaH be kept on file for
three years.

[ & 288 § 2.65. Procedure regarding missing clienis. |

The provider shali develop and implement procedures

- regarding missing clients. .

[ v 254 § 2.66. Admission policy, }

The provider shall not admit individuals for whom
services are not available and planned or for which
staffing -levels and types are not adequate.

[ % 292 § 2.67. Serious m}ury or death investigation and
report. ]

Any mcm‘ent relating to the operation of the pmwder
organization which resulls in serious injury or death shall
be investigated by the organization, appropriately reported
to local authorities, and reported fo the Office of
Licensure. A written report of the incident shall be kept

-on file for three-years.

[ § 28 § 2.68-. Access - to telephone in emergencies;

emergency teleptione numbers. ]

Access to telephones shall be avaﬂébie for emergency
purposes. Emergency telephone npumbers shali be
prominenily posted near the telephores.

[ & 204 § 269 Access lo emergency health care for
clients and employees. ]

The provider shall have a documented plan for access
to emergency health care for clients and employees. The
plan shall include transportat;on to and from a health care
provider.,

[ § 285 § 2.70. First aid kit. }

[ A. 1 A wellstocked first. aid kit shall be maintained
and readily accessible -for minor infuries and medical
emergencies.

[ ¢ 2596 ]

[ B. } The first aid kit shall include activated charcoal
and Syrup of Ipecac for use at the direction of a poison
control authority or physician.

[ ¢ 208 § 2.71. Safety inspections. |

Safety inspections of all. locations owned,
leased shall be conducted at Ileast
Recommendations for safety Iimprovement
documented and implemented.

rented or
annually.
shall be

[ ¢ 299 § 272 Infection control measures and universal
precautions. ]

The provider shall develop, document and implement
infection control measures, including the use of universal
precautions. .
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[ § 2.73. Tuberculosis screenmg, staff education regarding
tubercuiosis. ]

[ A ] Within 30 days of direct client contact, each new
staff member, student or velunteer shall obtain an
evaluation Indicaling the absence of tuberculosis in . a
communicable form. A statement signed by a qualified,
licensed practitioner documenting absence of tuberculosis
in a communicable form Includes the type(s) of test(s)
administered, dates of the tests, and the resuit(s) of those
tests.

[ § 2466

eduecation in infection contrel and prevention for staff and
. clients: including training i universal preeautions: B. All
staff members of substance abuse oulpatient or residential
treatment programs shall be certified as tuberculosis free
on an annual basis. ]

[ ¢ ZH6F |

[ C 1 Al staff members are eéducated regarding [
symptoms of tubercuiosis, ]| infection | risk-reduction
behavier control and prevention J .

[ ¢ 2362 § 274 Written emergency preparedness plan.

A. ] A writlen emergency preparedness plan shall be
developed, reviewed, and implemented when needed. The
plan shall address response fo natural disasters, as well as
fire or other emergency which disrupts the normal course
of service delivery. The plan shall [ address provisions for
relocating residential clients and ] also address staff
responsibilities for:

1. Alerting emergency personnel and sounding alarms;
2. Implementing evacuation procedures including the
evacuation of clients with special needs (eg., deaf,
blind, muitihandicapped),

3. Using,

maintaining and operating emergency
equipment; e

4. Accessing client emergency medical information;
and .

5. Utilizing communijly stupport services.
[ ¢ 243 ]

[ B. 1 All staff shall participate in periodic emergency
preparedness training.

[ § 2364 ]
[ C. 1 Staff shall be knowledgeable in and prepared to

implement the emergency preparedness plan in the event
of an emergency.

[ § 2385 § 2.75. Operable flashlights or battery lanferns. }

Operable ﬂasmights or baftery lanterns shall be readily
accessible In programs that operate between dusk and
dawn.

[ ¢ 2466 § 2.76. Reporting of disaster, fire, emergency or
other conditions. |

In the event of a disaster, fire, emergency or any other
condition that may jeopardize the health, safety and
well-being of clients, the organization shall notify the
Office of Licensure of the conditions and status of the
clients and the licensed service site as soon as possible.

PART IiL
SERVICES AND SUPPORTS.

Article 1.
Screening and Admission.

§ 3.1. [ Individuals served. ]

The provider shall serve only those individuais whose
service needs are consistent with the program description.

¢ 3.2. [ Policies on screening, admission and orientation. )

Policies on screening, admission and referral services
are written and implemented to include:

1. Procedures on referral, admission, and orientation
fo service;

2, Staff designated to provide screening and admission
services; and

3. Protocol for crisis triage and intervention.
§ 3.3, [ Staff access to information. ]

All staff performing screemning and referral activities
shall have immediate access to written service descriptions
for all offered programs, as well as resource documents or
a resource direcfory that describes other community
services available.

§ 3.4. [ Emergency clinical consultation availability. ]

-{ If sercening siaff are not clinicians, trained staff shall
be available for emcrgency consultabon The organizafion
shall provide for emergency chmcal consultation for
screening staff. |

§ 3.5. [ Screening and referral services documentation and
retention. 1

Screening [ services ] and [ referral referrals that result
from screening | services shall be documented and
retained for at least [ three wears six months | . Writter
documentation shall include:
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. Date [ and Hme 1 of Initial contact;

, Name, age, and gender of the individual;
. Address and phone number, if applicable;
. Presenting needs or situation;

. Name of screening staff;

6.

Type and location of each confact; and

7. OQutcome [ of screening process ] .

§ 36 [ fdeﬂtifying information on admission forms;

required elements. }

Identifying informafion on a standardized admission
form(s) includes the following:

1. Identification number unique for the client;

2. Name of client;

3. Current residence, If known;

4. Social security number;

5. Gender;

6. Marital status;

7. Date of birth;

8. Name of legal guardian;

9. Name, address, and telephone number for

emergency contact;

10. Legal status (e.g, relevant criminal charges or
convictions, probation or parole status, or adjudicated
legal incompetency or legal incapacity);

11. Date of admission fo program; and
12. Date services initiated.

[ ¢ 3% Clents shaH be giver oricaintion 46 the
(oos  and  faciit ;
expeeted date of orientation: ]

[ ¢ 38 § 3.7. Orientation; required elements. }

[ Fhe oricntation shall fachide the foHowing elements a3
appropriate to the seope and level of serviee offered The
organization shall make available to clients the following
information as appropriafe to the scope and level of
. services ] :

I. The mission of the provider organization;

2. Individual confidentiality practices:

[ 3 Gonsent fo treatment;

[ 5 3.1 Individual rights and how to report violations;

[ & 4 ] Fire safety and emergency preparedness
procedures; _

[ & 5. ] The grievance procedure;

[ &6 ] Pro"gram_ 'gqidc‘e}fnes;

[ 8 Infection comtrok ]

{ 48 7. ] Physical plant or bui]d_ing lay-out;
[ + 8 7] Hours and days of operatm_n;_gnd

[:4-2: 9. 1 Availability of after hours service [ ; if
appropriate | .

[ & 30 Orientation shall be decumented in the client’s
reeord: |

“Article 2.
Crisis Intervention and Clinfcal Emergencies.

[ § #48: § 3.8 Crisis Intervention policy. |

The prow'déf' shall dévelop and implement a crisis
intervention policy that includes the provision for obtaining
physician - services if on-call physician back up is nof
available. ) '

[+ 3§ 39 Documenting Ccrisis intervention services. )
[ A 1 The provider shall develop a method for
documenting the provision of crisis intervention services.
Documentation should include the following if available:
1. Identification of the indijvidual in crisis;
2. Precipitating factors; and
3. Outcome,

[ §34%]

[ B. ) If [ an individusl a client ] is admitted to service,
the crisis intervention documentation shall become part of

[ the eHent’s his ] record.

[ ¢ 343 § 3.10. Written policies and procedures for client
medical and psychiatric emergencies; required elements. |

The provider shall déﬁelop and implement written

Vol. 11, Issue 6

Monday, December 12, 1994

881



Final Regulations

policies and procedures for prompt Imntervention in the
evenf of ciient med:caf and psychiatric emergencies that
include:

1. A definition of medical or psychiatric emergency;

2. Procedures for immediate access to appropriate
internal and external resources;

3. Staff responsibilities;

4. Location of client emergency medical information;
and

5. The telephone number and location of the nearest
hospital, ambulance service, rescue squad or other
trained medical personnel, the nearest poison control
center and the police.
[ ¢ 344 § 3.11. Emergency medical information. ]
Emergency medical information about the client shall be
readily accessible in an emergency. The information shall
include:

1. [ If available 1 the name, address, and telephone
number of:

a. The client’s physician, and
b. A relative or other person to be notified:;
2. Medical insurance company name and policy or
Medicaid, Medicare or CHAMPUS number, if any; [
and ]
3. Information concerning (i) medications used, (ii}
medication [ and food 1 allergies, (iil) history of
substance abuse, and (iv) significant medical problems
[; and . ]
[ 4 Written permission foF emergency medical care: |
[ ¢ 315 § 3.12. Medical or psychiatric emergencies. ]
Medical or psychiatric emergencies which occur at the
licensed organization or during the course of service
provision shall be documented in the client’s record and
include:
1. Events precipitating the emergency;
2. Treatment received; and
3. Outcome.

Article 3.
Assessments and Service Planning.

[ ¢ 346 § 313 Assessments of clients. ]

Assessments shall be conducted to identify a client’s
physical, emotional, behavioral, and social strengths,
preferences and needs, as applicable.

[ ¢ 33+ § 3.14. Assessment process policy. ]
[ A. } The assessment process shall be documented by

written policy and shall designate the individuais
authorized to perform assessments.

[ § 348 ]

[ B. 1 Assessments shall be performed prior fo
development of the individualized service plan.

[ & 338 § 3.15. Plan for service. ]

[ A ] An individualized plan for service shall define and
describe the goals, objectives and expected outcomes of
service(s).

[ ¥ 326 ]

[ B. ] The client’s needs and preferences shall be
considered when the service plan is developed and
revised.

[§32]

[ C. 1 The client and principle service provider or
service team are documenied participants in service
planning.

[ § 32 )

[ D. ] Involvement of the family, guardian, or others in
developing the service plan shall be consistent with laws
protecting confidentiality, privacy, and the rights of
minors.

[ & 323 § 316 Individualized service plan; minimum
required elements.

The individualized service pian shall include, at a

- minimum:

L A [ deseription of the elents sirengths needs
preferesces, and felevant accomplishments sununary

or reference fo the assessment ] ;

2. Goals and measurable  objectives for addressing
each identified need;

3. The services and supporis and frequency of service
to accomplish the goals and objectives;

4. Target dates for accomplishment of goals and
objectives;

5. Estimated duration of service;
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6. The role of other agencies if the plan is a shared
responsibility; and

7. The staff responsible for coordination and
integration of services, including the persons of other
agencies Iif the plan is a shared responsibility.

[ ¢ 824 § 3.17. Progress notes and other documentation. ]

Signed and dated progress notes or other documentation
shall be used to document the services. provided, and the
implementation and outcomes of service plans,

[ # 335 § 3.18 Services plans review. |

Service plans shall be reviewed al least [ quarterls
every six months | with goals and objectives updated, if
indicated. Reviews shall be .conducfed with the client and
in consultation with other service providers and shall be
signed and dated by the person responsible for the
coordination and integration of services.

Article 4. .
Continuity of Service and Discharge. .

[ ¢ 326: § 3.19 Movement of client among programs. ]

The provider shall have written procedures fo define the
process for the movement of a client between and among
programs or to facilitate discharge from the program or
service. -

[ ¢ 38% § 3.20. Discharge of client. ]

[ A. ] Discharge planning and discharge shall be
consistent with the client’s service plan or the program’s
criteria for discharge.

[ § 328 ]

[ B. 1 A written discharge summary shall be completed
within 30 days and shail include, at a minimum, the:

I. Reason for discharge;
2. Client’s participation in discharge plénmng; |

3. Client's level of functioning or functional
limitation(s}, if applicable;

4 Recommendations on procedures, activities, or
referrals to assist the client in maintaining or
improving functioning and increased independence;

5. Progress made achieving the goals and objectives
identified in service plan;

6. Discharge date;

7. Discharge medications, if applicable;

. including:

8. Status, location and arrangements for future
services that have been made;

8. Date the discharge sumimary was actually written
or documented; and

1‘0. Signature-of person doing summary.

Article 5,
Records management.

[ ¢ 328 § 321 Confent of primary record. |
A primary record shall con_tair_g, af a minimgm:
1. The admission form;
2. Screening, referral and assessment information;
[ % Pocumentation of orientation: |

[ 4 3. ] Medical evaluation, as applicable to the
program;

[ & 4. ] Service plan(s) and service plan reviews;

[ & 5. ] Progress notes; and

[ % 6. 1A discharge summary, if épplicablé.
[ § 336 3.22. Documentation policy. T~

The [ ﬁf@r&m orgam'zan'on 1 shall define, by policy, a

system of documentation which supports appropriate
service planning, coordin_ation, and accountability. At a
mininunm this policy shall outline:

" I The location of the “primary” record';

2. Methods of access to the primary record by service
providers who are located at satellite locations; [ and ]

3. Methods of updating the primary record with
_information recorded at satqute locations [ - ; and }

[ 4. Minimum feq_uirements for satellite records. |
[+ 32 § 3.23. Wrilten records management policy. ]
A written records management po'n'cy shall describe
confidentiality, accessibility, _securify, and retention,
1. Disclosiire of information;

2. Storage, processing and handling of active and
closed records;

3. Storage,
records;

processing and handling of electronic
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4. Security measures to protect records from loss,
unauthorized alteration, inadvertent or unauthorized
access, disclosure of informatjon and transportation of
records between service sites;

5. Designation of person responsible for records
management; and '

6. Disposition of records In event the program ceases
operation.

[ ¢ 332 § 3.24. Record storage and sécur:'ty. ]

[ A. 1 When not in use, active and closed records shall
be stored in a locked cabinet or room.

[§ 333 ]

[ B. 1 Physical and data security controls shall exist for
electronic records.

[ ¢ 334 § 3.25. Availability of client records. ]

Information contained in a clienf’s record shall be
available only to persons legally authorized according to
federal and state laws.

[ § 335 § 3.26. Confidentiality procedures. ]

[ FHere The provider ]| shall [ be develop and implement
1 @ mechanism to inform staff of confidentiality procedures
regarding access, duplication, and dissemination of any
portion of a record.

[ ¢ 336 § 3.27. Individual primary record. ]

[ A. 1 There shall be a single, separate primary record
for each individual or family admitted for service. A
separaie record shall be maintained for each family
member who is receiving individual treatment,

[§33% ]

[ B. ] Eniries in the client record shall be currem, dated

and authenticated by the [ staff member person ]| making

the entry. Errors shall be corrected by striking through
and initialing.

[ ¢ &38 ¢ 3.28. Retention of client records. ]

[ A. ] Client records shail be kept for minimum of three
years after discharge or date of last contact unless
otherwise specified by stafe or federal reguirements.

[ ¢ 336 ]

[ B. | Permanent information kept on each client shall
include:

1. Client’s name;

2. Social security number;

3. Date of client’s birth;

[ 5 4. ] Dates of admission and discharge; and

[ € 5. ] Name and address of Ie_gal guardian, if any.
[ ¢ 340 § 3.29. Review process for records. ]

A review process shall evaluate records for
completeness, accuracy, and timeliness of entries,

PART IV,
SPECIALIZED SERVICES.

Article 1.
Medical Management, Pharmacy and Medication
Management Services.

§ 4.1. [ Health care policy. }

The provider shall develop and implement a written
policy, appropriate to the scope and level of service, thai
addresses provision of adequate health care. This policy
shall include:

L. The level of physical assessment necessary;

2. How the physical examinations will be provided and
who will perform them;

3. How abnormal
corrected;

findings will be  managed or

4. How f{he appropriate and safe use of medication
will be ensured, including:

a. What medications patients may bring into the
program,

b. How medication is safely and securely stored,

¢. How compliance with medication policies are
moiitored, and

d. What training is required for medication
management staff; and

[ 8- e. 1 How diagnostic laboratory and other medical
assessment results are communicated to clients.

§ 4.2. [ Medical evaluation. |

The provider shall develop [ and implement } a medical
evaluation that consists of, at a minimuym, a client (or
other) reported health history and, If required for
admission to the services offered, a physical examination.
The provider organization’s policy on physical examinations
shall be developed In consultation with a qualified
practitioner.
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§ 4.3. [ Health history. ]
A client (or other) reported health bistory_ shall include:
[ + fmmunizations; |
[ & 1. ] Allergies;
[ # 2. ] Recent physical complaints;
[ + 3. ] Chronic conditions;
[ & 4. ] Communicable diseases;

[ & 5. ] Handicaps or restriction on physical activilies,
if any;

[ # 6. ] Past serious illnesses, serious injuries and
hospitalizations;

[ & 7. ] Serious illnesses and chronic conditions of the

individual’'s parenfs [ , siblings and significant others
in the same household ] ; and

[ 8 8 1 Current [ drug histery past drug usage |
including alcohol, prescription and nonprescription
medications, and illicit drugs.

§ 4.4. [ Physical examination. ]
A physical examination shall include, at a minimum:
1. General physical condition;
[ 2. Evaluation for communicable diseases; }

[ % 3. 1 Recommendations for further treatment, if
appropriate;

[ # 4. ] Other examinations indicated, if appropriate;
and

[ % 5. ] The date of examination and signature of a
qualified practitioner,

§ 4.5. [ Physical examination locations. ]

Locations designated for physical examinations shall
ensure individual privacy.

§ 4.6. [ Written policies on medication management. ]
The provider shall have written policies addressing:

1. The safe administration,
disposal of medications;

handling, storage, and

2. The use of medication orders;

3. The handling of packaged medications brought by
clients from home or ofher residences; and

4, A definition of medication errors and procedures
for reporting.

§ 4.7. [ Medication administration. |

Medications shall be administered only by persons
authorized by state law.

¢ 4.8, [ Dispensing of medications. ]

Medications shall be given only to the clients for whom
they are prescribed.

§ 4.9. { Medication errors and drug reactions. }

Medication errors and drug reactions shall be reported
immediately to the clieat’s or program’s physician.

§ 4.10. [ Medication records. ]

Medicafions given, medication errors, and drug reactions
shall be recorded in the client’s record.

§ 4.11. [ Prescription order. ]

If the provider administers medications or supervises
self-administration of medication in a program, a current [
preseription  medicafion | order for all medications the
client receives shall be maintained [ ir the client’s reeerd
on site | .

§ 4.12, [ Disposition of drugs. ]

Discontinued drugs, outdated drugs, and drug containers
with worn, Illegible, or missing labels shall be promptly
disposed of according to the applicable regulations of the
Virginia Board of Pharmacy.

§ 413 [ Pharmacy operation or drug storage and
administration service. |

The provider operating a pharmacy or maintaining a
drug storage and administration service shall comply with:

1. The Drug Control Act (§ 54.1-3400 et seq. of the
Code of Virginia);

2. The Virginia Board
relating to pharmacies; and

of Pharmacy regulations

3. Applicable federal laws and regulations relating to
controlled substances.

¢ 4.14. [ In-service training in basic pharmacology. |

If the provider operates a pharmacy or maintains a
drug storage and administration service, in-service fraining
to staff and consultation to clients shall be provided on
issues of basic pharmacology including medication side
effects.
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Article 2.
Special Interventions.

§ 4.15. [ Policies and procedures on behavior management
techniques. |

The provider shall develop and implement policies and
procedures that describe the use of behavior management
techniques, including seclusion, [ leeked secured ] time out,
restraint, and time ouf. The policies and procedures shall
be consistent with applicable human rights regulations,
emphasize positive approaches to behavior management,
and:

1. List and define behavier management techniques in
the order of their relative degree of Infrusiveness or
restrictiveness and the conditions under which they
may be used in each prograny

2. Protect the safety and well-being of the client al all
times, including during fire and other emergencies;

3. Specify the mechanism for monitoring the use of
behavior management techniques; and

4. Specify the methods for documenting the use of
behavior management techniques.

§ 4.16. { Behavior management program. ]

The behavior management program shall be developed,
implemented and monitored by staff frained in behavior
management programining.

$ 4.17. [ Intrusive aversive therapy. |

A behavior management plan that proposes inirusive
aversive therapy shall be implemenfed only with the
approval of the local human rights committee,

§ 4.18 [ Availabilify of behavior management policies and
procedures, |

Policies and procedures relafed to behavior management
shall be available to clients, their families, guardians and
advocates.

§ 4.19. [ Prohibited actions. ]
[ A ] The following actions shall be prohibited:

1. Prohibition of contacts and’ visits with attorney,
probation officer, placing agency representalive,
minister or chaplain;

2. Any action that is humiliating, degrading, harsh, or
abusive;

3. Corporal punishment as defined by regulation;

4. Subjection to unclean and unsanitary living

conditions;

5. Deprivation of opportunities for bathing and access
to toilet facilities;

6. Deprivation of [ services and lreatment including ]
health care [ teeluding and | counseling;

7. Administration of laxatives, enemas, or emelics for
effecting behavior change; [ and ]

8. Prohibition of confacls and visits with family or
legal guardian { - ; and ]

[ 9 Limitation on contacts with regulatery or patient
advocacy personnel. |

[ § 426 ]

[ B. 1 The following actions shall be prohibited, unless
clinically indicated and documented:

1. Deprivation of drinking water
balanced snacks, or meals;

or nutritionally

2. Limitations of contacts and visits with family or
legal guardian; [ and ]

3. Delay or withholding of incoming or outgoing mail [
-, and ]

[ 4. Deprivation of opportunities for sleep or rest. )
[ § €25 § 4.20. Injuries recorded and reported. ]

Injuries resulting from or occurring during the
implementation of behavior managemeni techniques shall
be recorded in the clinical record and reported to the
staff person responsible for the overall coordination of
services.

[ § 422 § 4.21. Client discipline. ]

Clients shall not [ be invelved ip the | discipline, [
restraint restrain ] , [ seelusion seclude 1 or [
implementation of implement | behavior management plans
of other clients.

[ & 423: § 4.22. Seclusion, secured time out and restraint.

A. 1 The use of seclusion, [ 1eeked secured ] time out
and restraint shall comply with applicable human rights
regulations promulgated pursuant to § 37.1-84.1 of the Code
of Virginia.

[ § 24
B. | The use of seclusion, [ loeked secured | fime out

and restraint shall be consistent with the provider
organization’s policies and procedures.
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[ § 425

C. ]| The facility, part or section of the building used for
seclusion or [ leeked secured ] time out shall meet the
design requirements for buildings used for detention,
seclusion, or [ leeked secured | time out of persons.

§ 4.26.

D. ] The seciusion or [ lecked secured ] time out room
shall be at least six feet wide and six feef long with a
minimum ceiling height of eight feet.

[ ¢ 437

E. | The seclusion or [ leeked secured 1 time ouf room
shall be free of all protrusions, sharp corners, hardware,
fixtures or other devices which may cause injury fo the
occupant.

[ § 428

F. ] Windows in the seclusion or [ leeked secured ] time
out room shall be so constructed as to minimize breakage
and otherwise prevent the occupant from harming himself,

[ § 425

(. | Light fixtures and other electrical receptacles in the
seclusion or [ leeked secured | time out room shail be
recessed or so constructed as to prevent the occupant
from harming himself. Light controls shall be lIocated
olitside the seclusion or locked time out room,

[ § 436

H. ] Doors to the seclusion or [ lecked secured ] time
out room shall be at least 32 inches wide, shall open
outward and shall contain observation view panels of
transparent wire glass or its approved equivalent, not
exceeding 120 square inches but of sufficient size for staff
outside the door to see into all corpers of the room.

[ § 43L&

I 1 Locks on seclusion or [ leeked secured ] time out
room deors shall be so arranged on the outside to permit
exit from the room by simple operafion without the use of
a key.

[ § 432

J. 1 The seclusion or [ leeked secured ] time out room
shall contain only a maliress with a washable malfiress
covering designed fo avoid damage by tearing.

[ § 433

K. ] The seclusion or [ ieeked secured | time out room
shall maintain temperatures appropriate for the season.

[ § 434 § 423 Mechanical restraint, ]

Devices used for mechanical restraint shall be designed
specifically for behavior management of human beings in
clinical or therapeutic programs.

[ § 436§ 424 Documentation of seclusion, secured time
ouf and restraint. |

Application of seclusion, [ leeked secured | time out,
restraint, and time out shall be documented in the client’s
record and, at a minimum, include:

1. Date and time;

2. Staff involved;

3. Circumstances and reasons for use, including other
behavior management techniques attempted;

4. Duration;

5. Type of technique used; and

6. Outcomes.
[ ¢ 436 § 4.25. Time out. ]

| Reoms wsed {for Hme o procedures shall fot be

locked oF seecured in any¥ manner A. Time out rooms
cannot be locked. When time out room doors are closed
(i.e. secured time out) they may be held shut by staff or
by a mechanism requiring constant physical pressure from

a staff member to keep the mechanism engaged. |

[ ¢ 43%

B. ] Clients in fime out shall be able lo communicate
with staff.

Article 3.
Opioid Replacerment Therapy.

[ ¢ 438 § 426 Registration of opioid replacement
program. ]

The opioid replacement program shall maintain current
regisiration with:

1. The Federal Drug Enforcement Administration;
2. The Food and Drug Administration; and
3. The Virginia Board of Pharmacy.

[ & 43% § 4.27. Criteria for involuntary termination from
treatment. |

The program shall establish criteria for involuntary
termination from treatment that describe the rights of the
client and the responsibilities and rights of the program.
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On admission, clients shall be given a copy of the criteria
and sign a statement acknowledging receipt of same.

[ ¢ 446 § 4.28° Program operation schedule. }

The program shall operafe seven days a week, 12
months a year, except for official state holidays. Prior
approval from the Department of Menfal Health, Mental
Retardation and Substance Abuse Services Opioid

Replacement Authority shall be required for additional
closed days.

[ ¢ 44F § 4.29. Medication dispensing hours. ]

Medication dispensing hours shall include at least two
hours each day outside ncermal working hotrs, ie., before
8 am. and after 5 p.m.

[ & 442 § 4.30. Physical examinations. ]

Physical examinations shall be completed not more than
30 days prier to admission.

[ ¢ 443 § 4.31. Counseling sessions. |

Face-to-face counseling sessions shall be conducted at
least every two weeks for the first year of treatment and
every month thereafter.
[ § 444 § 4.32. Drug screens. |

[ A. ] Random drug screens shall be performed:

1. Weekly, during the first three months of treatment;

2. Weekly, whenever a client’s urine sample indicates
continued drug use; and

3. Monthly, after the {first three months of treatment,
when urine samples indicate no drug use.

[ ¢ 445

B. ] Drug screens for other drugs with potential for
addiction shall be performed when clinically and
environmentally indicated.

[ ¢ 446 § 433 Take-home medication. ]

[ A. 1 Prior to dispensing regularly scheduled take-home
medication, the program shall ensure the client
demonstrates a level of stability as evidenced by the
following:

1. Employment or school attendance (if not retired,
disabled or a homemaker);

2. Regular clinic attendance;

3. Absence of alcoltol and other drug use;

4. Absence of significant behavior problems, and

5 Absence
convictions,

of criminal activities, charges or

[ § 4%

B. 1 The program shall educate the client on the safe
transportation and storage of fake-home medication.

[ $ 48 § 4.34. Preventing the duplication of medication
services. ] )

To prevent duplication of opioid medication services to a
client, the program shall contact every [ Mirginia | opioid
replacement therapy [ pregrams program | within a 100
mile radius. No medications shall be dispensed to guest
clients without prior contact with the home clinic.

[ & 449 § 4.35. Guest clienis. ]

[ A. ] Guest clients may be provided with up to a 28-day
supply of medication. To continue receiving medication
after 28 days, the client must be admitted io the program.
Clients receiving guest medications as part of a residential
treatment program may exceed the 28-day maximum time
limit,

[ § 456

B. ] Guest take-home medication -shall not exceed six

days unless prior approval is given by the Department of

Mental Health, Mental Relardation and Substance Abuse
Services Opioid Replacement Authority.

[ ¢ 46 § 4.36. Detoxification prior to discharge. ]

Clients shall be given an opportunity to detoxify from
opioid medication prior to discharge from the progran.

[ ¢ 482 § 437, Opioid replacement therapy renewal, ]

Physician orders for opiocid replacement medication shall
be renewed at least [ annually every six months ] .

[ § 453 § 4.38. Dosages exceeding 100 milligrams. ]

[ A. } Dosages initially exceeding 100 milligrams shall be
documented in the client’s record by the physician and
reported to the Department of Mental Health, Menial
Retardation and Substance Abuse Services Opioid
Replacement Authority.

[ § #5%

B. 1 All dosages exceeding 100 milligrams shall be
reported to the Department of Mental Health, Mental
Retardation and Substance Abuse Services Opioid
Replacement Authority annuaily.

[ § 455 § 4.39. Security of opiocid replacement medication
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supplies, |

At a minimum, opioid replacement medication supplies
shall be secured as follows:

I. Admittance to the pharmacy shall be restricted to
licensed medical or pharmacy personnel;

2. Supplies shall be reconciled monthly; and

3. Inventory records, including the monthly
reconciliations, shall be kept for three years.

[ ¢ 456 § 4.40. Emergency preparedness plan. ]

The program’s emergency préparedness plan  shall
address continued opioid replacement. treatment in the
event of an emergency or natural disaster. .

Article 4.
[ Defoxification and ] Sobering Up Centers.

[ § 457 § 4.41. Criminal justice referrals. |

Pol